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Federal courts have recently found that nineteenth century statutes terminated the
reservation status of lands once owned by Indian tribal governments in the state of
Oklahoma. These tribes sold their traditional homelands lands to the federal
government in exchange for reservations in the Indian Territory, now the state of
Oklahoma. The United States signed treaties guaranteeing the tribes’ right to self-
government over these Oklahoma reservations. Now, The Tenth Circuit Court of
Appeals and the United States District Court for the Eastern District of Oklahoma have
decided that statutes allotting the tribal land base among tribal citizens abrogated these
treaty rights, revoking the protections of reservation status. These decisions were not
based on any express statutory language. Rather, the courts focused on the state's
history of exercising jurisdiction over the allotted reservations as conclusive evidence
that Congress must have intended this result. This paper argues that these courts relied
on the "justifiable expectations" approach adopted by the Supreme Court in the
unrelated case of City of Sherrill v. Oneida Indian Nation in order to validate the state's
longstanding but erroneous assumption that Congress authorized the state to assume
Jurisdiction over the allotted Indian reservations. In so doing, these courts have
revitalized the heretofore repudiated assumption that "Oklahoma is different” and not
subject to the limitations on state action in the Indian Country.
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1. INTRODUCTION
A.  Statement of the Cases: Murphy v. Sirmons and Osage Nation v. Irby

On August 28, 1999, at 9:30 p.m., Patrick Dwayne Murphy
attacked and mutilated George Jacobs and left him for dead on a
backcountry road one mile north of Vernon, Oklahoma.' Murphy’s attack
on Jacobs was precipitated by an argument involving a woman, Patsy
Jacobs, who had been the lover of both men.” On the night in question,
Jacobs and his cousin Mark Sumka were drinking heavily and driving
around the country roads in rural eastern Oklahoma.” Sumka was driving
and Jacobs was passed out in the back seat when they encountered Murphy
driving in the opposite direction.* Murphy and his two companions, who

" Murphy v. State (Murphy I), 124 P.3d 1198, 1204 (Okla. Crim. App. 2005). For the purposes of
this article, I assume that Murphy is factually guilty of the crime charged. In reality, the factual
basis for Murphy’s conviction is less certain, and he was represented at trial by an attorney who
did not challenge the prosecution’s case on the facts and failed to raise significant mitigation
defenses. See Murphy v. Sirmons (Murphy II), 497 F. Supp. 2d 1257, 1268-72 (E.D. Okla. 2007)
(appeal filed); Adam Liptak, Geography and the Machinery of Death, N.Y TIMES, Feb. 5 2007.
i Murphy v. State, 47 P.3d 876, 879 (Okla. Crim. App. 2002).

Id.
td.
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were also heavily intoxicated,” chased them down and forced them off the
road.® Sumka fled into the bushes as Murphy and his cohorts mercilessly
assaulted Jacobs.” The assailants fled the scene with the unwilling Sumka
in tow, leaving Jacobs to bleed to death on the side of the road.®

On May 18, 2000, the State of Oklahoma found Murphy guilty of
first-degree murder and sentenced him to death.” Among myriad
arguments to gain relief from execution made in numerous applications to
the state court of appeals, Murphy claimed that Oklahoma had no
jurisdiction over his crime because it occurred in Indian Country.'’

As it happens, Murphy and Jacobs were both enrolled members of
the Muscogee (Creek) Nation (“Creek” or “Creek Nation”), and the crime
took place within the boundaries of that tribe’s allotted reservation.'' The
land in question had been allotted to a Creek citizen and had in large part
passed out of Indian ownership, although a partial mineral interest was still
held in restricted Indian title.””> Nevertheless, there is a strong argument
that the land in question remains part of the Creek Nation Reservation,
subject to tribal jurisdiction and the protections of federal law."

However, the Oklahoma Court of Criminal Appeals in Murphy v.
State (“Murphy I’) upheld the conviction, concluding that state jurisdiction
was proper because the crime did not take place in Indian Country.'
Murphy then filed a petition for habeas corpus with the U.S. District Court
for the Eastern District of Oklahoma." In Murphy v. Sirmons (“Murphy

® See id. at 887 n. 9, 888; Liptak, supra note

¢ Murphy, 47 P.3d at 879 .

7 Id. at 880.

8 Murphy, 47 P.3d at 880.

° Murphy v. State, 47 P.3d 876, 879 (Okla. Crim. App. 2002).

' Murphy’s conviction was affirmed on direct appeal. Id. at 888. On his first application for
post-conviction relief, the court rejected Murphy’s challenges relating to insufficient assistance of
counsel and improper jury instructions but remanded the case for an evidentiary hearing on his
mental competency defense. Murphy v. State, 54 P.3d 556, 570 (Okla. Crim. App. 2002). The
court found insufficient evidence to support this defense, and once again affirmed the sentence.
Murphy v. State, 66 P.3d 456, at 457, 461 (Okla. Crim. App. 2003). Murphy then filed a second
application for post-conviction relief, claiming that the state’s treatment of his mental competency
defense deprived him of equal protection, that Oklahoma’s execution procedures constituted cruel
and unusual punishment, and that the state lacked jurisdiction over the crime because it occurred
in Indian Country. Murphy I, 124 P.3d. at 1209.

" Murphy I, 124 P.3d at 1203.

12 Jd. The original allottee’s heirs retained a restricted 1/12 mineral interest. Id. at 1202. Both
state and federal courts rejected Murphy’s argument that the property qualified as a restricted
Indian allotment for jurisdictional purposes because of this fractional mineral interest. This issue
is also up for appeal at the Tenth Circuit. Id. at 1207; Murphy II, 497 F. Supp. 2d 1257, 1291
(E.D. Okla. 2007) (appeal filed).

"> Only express Congressional action can disestablish a reservation. See Solem v. Bartlett, 465
U.S. 463, 470 (1983). As this paper will demonstrate, it is far from clear that Congress ever acted
to disestablish the Creek Nation reservation.

" Murphy I, 124 P.3d at 1209.

'S Murphy II, 497 F. Supp. 2d at 1290.
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1), that court likewise held that the state’s prosecution was proper because
the crime did not occur in Indian Country.'®

Another recent case concerns the modern status of historically
Indian lands in the former Indian Territory."” In 2001, the Osage Nation
(“Osage” or “Osage Nation”) filed suit against the Oklahoma Tax
Commission (“OTC”) seeking an injunction against the state’s imposition
of income tax on tribe members within the allotted reservation.'® In Osage
Nation v. Oklahoma Tax Commission, the court held that the historic Osage
reservation had been disestablished and did not retain its Indian Country
status.””  The Tenth Circuit Court of Appeals affirmed this decision in
Osage Nation v. Irby.”® The tribe’s petition for certiorari to the United
States Supreme Court is pending as of this writing.”'

B.  Reservation Diminishment, “Justifiable Expectations,”
and the Belief that “Oklahoma is Different”

Oklahoma has a long history of exercising unlawful jurisdiction
over the State’s tribes and their territories—a history that met with federal
acquiescence or approval from the time of statehood until recent years.*
Relying on the assumption that this authority was legitimate, the State
developed the theory that “Oklahoma is different” and not subject to many
of the limitations that federal law places on state action in Indian Country.
However, since the 1970’s, State and federal courts, including the United
States Supreme Court on numerous occasions, have upheld the sovereign
rights of Oklahoma tribes against unlawful State regulation, rejecting the
argument that “Oklahoma is different” and justified in exercising
extraordinary authority over tribes and their territories.”

But in the context of reservation disestablishment, the “Oklahoma
is different” approach is resurging under the guise of protecting the State’s
“justifiable expectations;” expectations which derive from the State’s
history of exercising illegal authority over the tribal nations. In Murphy II
and Osage Nation, the courts ignored the well-settled law governing
reservation disestablishment and instead adopted a novel approach, one
which focuses on protecting the expectations of the State while

S 1d.

17 See Osage Nation v. Okla. ex rel. Okla. Tax Comm’n, 597 F. Supp. 2d 1250 (N.D. Okla. 2009),
aff’d sub nom. Osage Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010).

"8 Id.; Compl. at 1, 4-5, Osage Nation, 597 F. Supp. 2d 1250.

' Osage Nation, 597 F. Supp. 2d at 1257.

0 Osage Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010), petition for cert. filed.

?' See Osage Nation v. Irby, No. 10-537 (U.S. 2010), docket available at
http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/10-537.htm.

2 See discussion at § III. B., infia.

3 See id.
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disregarding the rights of the affected tribes.”* This approach ignores the
basic principles underlying the Supreme Court’s reservation
disestablishment analysis.

Solem v. Bartlett established the three-part test for determining the
effect of an allotment act on the reservation’s boundaries.” In Solem, the
Court affirmed the longstanding principle that only Congress can
disestablish a reservation. However, the Court acknowledged that external
factors such as the subsequent treatment of the lands (by federal, state, or
private actors) and population shift in the wake of allotment could provide
evidence that Congress intended to terminate the reservation.*

In a subsequent and unrelated case,”’ the Supreme Court adopted
an entirely different analytical framework. In City of Sherrill v. Oneida
Indian Nation, the Court determined that a tribe could be precluded from
unilaterally reestablishing sovereign authority over aboriginal lands which
had been illegally annexed by the state in the early years of the republic.*®
The Court held that the state had developed “justifiable expectations™ in the
intervening years and that the tribe could not upset those expectations by
purchasing the lands on the open market and then claiming the protections
of Indian Country.”

Although City of Sherrill was not a reservation disestablishment
case,”’ the Murphy II and Osage Nation courts incorporated the City of
Sherrill “justifiable expectations” approach into the disestablishment
analysis.”’ This paper argues that, by using the City of Sherrill approach to
interpret the Oklahoma allotment statutes, the courts have validated the
State’s longstanding but now demonstrably illegal practice of asserting
extraordinary authority over the tribal governments and their territories,
breathing new life into the “Oklahoma is different” approach under the
guise of protecting the State’s “justifiable expectations.” In this way, the
courts have divorced the disestablishment analysis from the intent of
Congress and allowed the self-interested actions of state and private parties

* Murphy II, 497 F. Supp. 2d at 1290; Osage Nation, 597 F.3d at 1127-28.

 Solem v. Bartlett, 465 U.S. 463, 470 (1983).

%0 See 465 U.S. at 470-72.

?7 See discussion at § IV. B., infi-a.

2 See City of Sherrill, N.Y. v. Oneida Indian Nation of N.Y., 544 U.S. 197, 213-21 (2005).

¥ See City of Sherrill, 544 U.S. at 221. In Sherrill, the Court repeatedly referred to the State’s
“justifiable expectations” without defining the term or stating whether or not the State’s
expectations were actually justified. See City of Sherrill, 544 U.S. at 215. It can be argued that
the State’s expectations were not legally justified because they were entirely premised on the
illegal act of dispossessing an Indian tribe of its lands without Congress’ approval. See, e.g.,
Joseph William Singer, Nine-Tenths of the Law: Title, Possession and Sacred Obligations, 38
CONN. L. REV. 605, 609-10 (2006).

3 See discussion at § IV. B., infra.

3! See Murphy II, 497 F. Supp. 2d at 1290; Osage Nation v. Irby, 597 F.3d 1117, 1127-28 (10th
Cir. 2010), petition for cert. filed.
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to diminish the reservation boundaries.”

This article addresses the question of reservation disestablishment
in the state of Oklahoma in light of the Murphy II and Osage Nation
decisions. Part II discusses the principles of federal Indian law that are
relevant to Indian Country and reservation status. Part III examines the
history of federal and state authority over the tribes in the former Indian
Territory. Part IV discusses the U.S. Supreme Court precedents concerning
reservation diminishment and examines the City of Sherrill doctrine,
explaining why Supreme Court precedent and Indian law doctrine make it
inappropriate to apply the City of Sherrill approach to the question of
reservation diminishment. Part V examines the Osage Nation and Murphy
Il decisions, arguing that both cases relied on the City of Sherrill
“justifiable expectations” approach and the “Oklahoma is different”
doctrine to ratify the State’s unlawful assumption of jurisdiction over the
Indian Territory tribes. Part VI presents a brief summary and conclusion.

II.  GENERAL PRINCIPLES OF FEDERAL INDIAN LAW

This section provides a brief overview of the basic principles of
federal Indian law as they relate to Indian Country and reservation status.
It first addresses the importance of Indian Country status, particularly as it
relates to the Murphy Il and Osage Nation cases. It then discusses the
powers of Congress over Indian tribes, and the analytical limitations the
Supreme Court has placed on that power. Finally, it examines the
allotment policy and the Congressional actions that furthered this policy.

A.  The Importance of Indian Country

Indian Country is the principle jurisdictional boundary in federal
Indian law.” The authority to regulate Indians and tribal land within
Indian Country is presumed to rest with the tribes and federal government,
rather than with the states.”® Therefore, determining the boundaries of
Indian Country is of seminal importance to the allocation of state, federal
and tribal authority over issues potentially affecting the interests of tribal

32 See discussion at § III. B., infra.

3 See Indian Country, US.A., Inc., 829 F.2d at 973 (“Indian Country classification is the
benchmark for approaching the allocation of federal, tribal, and state authority with respect to
Indians and Indian lands.”)

3% See Alaska v. Native Village of Venetie, 533 U.S. 520, 527 n. 1 (1998); Sac and Fox, 508 U.S.
at 125; see also McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 179-80 (1973) (state
taxes on income earned on the reservation by a tribe-member preempted by federal law);
Williams v. Lee, 358 U.S. 217, 223 (1959) (tribal court is the exclusive forum for bringing suit
against a reservation tribe member for conduct that occurred in Indian Country); Worchester v.
Georgia, 31 U.S. 515, 520 (1832) (states have no power to regulate Indians in Indian Country).
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governments and citizens. Congress has defined Indian Country as:

(a) all land within the limits of any Indian reservation
under the jurisdiction of the United States Government,
notwithstanding the issuance of any patent, and, including
rights-of-way running through the reservation,

(b) all dependent Indian communities within the borders of
the United States, whether within the original or
subsequently acquired territory thereof, and whether
within or without the limits of a state, and

(c) all Indian allotments, the Indian titles to which have not
been extinguished, including rights-of-way running
through the same.”

Absent Congressional authorization, States have no jurisdiction over crimes
committed by Indians in Indian Country.”® The federal government has
jurisdiction over the crime of murder and several other enumerated crimes
under the Major Crimes Act.”’ Significantly for Murphy, the federal courts
cannot impose the death penalty for crimes committed under the Major
Crimes Act without the tribe’s prior consent,”® which the Creek Nation has
not given.” Therefore, if Murphy can establish that his crime occurred in
Indian Country, he will be ineligible for execution.*’

Additionally, the states have no jurisdiction to impose taxes on
tribe-members who reside and earn their income on the reservation.*’ The
Supreme Court in Oklahoma Tax Commission v. Chickasaw Nation held
that “a state is without power to tax reservation lands and reservation

% Indian Country Statute, 18 U.S.C. § 1151 (2006).
% See 18 U.S.C. § 1153 (2006) (federal government has exclusive jurisdiction over 15
enumerated “major crimes”); General Crimes Act, 18 U.S.C. § 1152 (2006) (federal and tribal
governments exercise concurrent jurisdiction over crimes committed by an Indian against a non-
Indian); see also United States v. John, 437 U.S. 634, 637 (1978).
718 U.S.C. § 1153 (2006).
¥ Federal Death Penalty Act, 18 U.S.C. § 3598 (2006). This act was passed in part to place
Indian tribes on equal footing with state governments with respect to the death penalty. Under
the act, tribes, like states, have the authority to determine whether crimes committed within their
jurisdictions shall be subject to the death penalty, even though Indian Country crimes are
prosecuted by the federal government. See United States v. Gallaher, 624 F.3d 934 (9th Cir.
2010).
9 See TR 06-075 (2006) (Muscogee (Creek) Nation); Tribal Affairs Committee, Minutes (June
}03, 2006) (Muscogee (Creek) Nation) (sources on file with Dartmouth Law Journal).

See id.
41 See Chickasaw Nation, 515 U.S. at 458; see also McClanahan v. State Tax Comm’n of Ariz.,
411 U.S. 164, 179-80 (1973).
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. 42 . . . .
Indians.”™ Thus, if the Osage reservation boundaries remain intact, OTC
may not impose income taxes on tribe-members who reside and earn their
income on the reservation.”

B.  Federal Plenary Power

Congress exercises plenary power over Native American tribes,
including the power to unilaterally abrogate treaties with the tribes; define
Indian Country and place limitations on state authority within Indian
Country; diminish or disestablish a reservation; and terminate a tribe’s
federal recognition, suspending the special political relationship that
otherwise exists between tribes and the federal government.**

However, the Indian law canons of construction require courts to
narrowly interpret legislation affecting Indian tribes. Cohen’s Handbook of
Federal Indian Law explains that:

[tlhe basic Indian law canons of construction require that
treaties, agreements, statutes, and executive orders be
liberally construed in favor of the Indians; and all
ambiguities are to be resolved in favor of the Indians. In
addition, treaties and agreements are to be construed as the
Indians would have understood them, and tribal property
rights and sovereignty are presafveinless Congress'
intent to the contrary is clear and unambiguBus.

Courts that have applied these canons have been enormously protective of
tribal interests. The canons create a very strong presumption that Congress
did not intend to (and therefore did not) abrogate tribal sovereign rights.*
The U.S. Supreme Court has confirmed that these canons should be
applied to the question of reservation diminishment.”  Because

* Chickasaw Nation, 515 U.S. at 458; see also Okla. Tax Comm’n v. Sac and Fox Nation, 508
U.S. 114, 126 (1993) (state cannot tax tribe-members who lived and worked in Indian Country
absent explicit Congressional authorization).

“ See, e.g., Sac and Fox Nation, 508 U.S. at 126.

4 See, e.g., Lone Wolf v. Hitchcock, 187 U.S. 553, 566 (1903) (Congress has the power to
unilaterally abrogate treaties with Indian tribes); United States v. Kagama, 118 U.S. 375, 384-85
(1886) (extension of criminal jurisdiction over Indian tribes is a valid exercise of Congress’
plenary power); Solem v. Bartlett, 465 U.S. 463, 470 (1984) (only Congress can diminish a
reservation’s boundaries); Menominee Tribe v. United States, 391 U.S. 404, 408-10 (Congress’
termination power).

4 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, § 2.02 [1] (Nell Jessup Newton et al. eds,
LexisNexis 2005) [hereinafter COHEN].

4 See Menominee, 391 U.S. at 412-13; see also Shawnee Tribe v. United States, 423 F.3d 1204,
1220 (10th Cir. 2005).

47 See Solem, 465 U.S. at 470, 472.
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diminishment is a question of interpreting legislation and often involves the
abrogation of treaty rights, courts should presume that the tribe’s rights to
the reservation boundaries were preserved unless Congress unambiguously
stated otherwise.*®

C.  Changing the Nature of Tribal Interests in Land:
Reservations and Allotment

Indian reservations are lands that have been set aside for tribal use
by the federal government, often as a result of treaties or exchanges
negotiated between the tribes and the federal government.*’ It was once
widely believed that reservations were limited to those lands owned by
tribes or by the federal government in trust for the benefit of tribes.”
However, in 1949 Congress enacted the Indian Country Statute, which
clarified that all lands within the boundaries of a reservation are considered
Indian Country, even where the lands in question are owned in fee by non-
Indians.’

During the Allotment and Assimilation era, between 1871 and
1928, the policy of the federal government was to distribute the reservation
lands among tribal Indians in severalty and open the remaining lands to
non-Indian settlement.”> In 1887, Congress passed the Dawes Act,
authorizing the President to allot reservations without the consent of the
tribes or tribe-members.”> The U.S. Supreme Court has recognized that the
policy of allotment was to end the reservation system and tribal land
ownership by putting the land into individual ownership.>

Congress did not intend to immediately deprive the allotted Indian
property of federal protections. Under the Dawes Act, the allotted lands
were to be held in trust by the federal government for the benefit of the
allottee.” Although the trust period was originally set to expire after 25
years, Congress abandoned this plan and extended the trust period

48 See id. at 472; see also Mattz v. Arnett, 412 U.S. 481, 505 (1972); Seymour v. Superintendent,
368 U.S. 351, 353-54 (1961); but see Judith V. Royster, Of Surplus Lands and Landfills, 43 S.D.
L. REV. 283, 303-12 (1998) (arguing that the Court’s approach in the diminishment cases does
not in fact hold to the canons of construction, but allows courts to resolve ambiguous language in
favor of vested state interests).

4 See Minnesota v. Hitchcock, 185 U.S. 373, 389-90 (1902).

*0 See Solem, 465 U.S. at 468.

118 US.C. § 1151(a).

%2 See COHEN, supra note 45, at § 1.04; Judith V. Royster, The Legacy of Allotment, 27 ARIZ. ST.
LJ. 1,7-10 (1995).

325 U.S.C. § 331 et seq. (2006).

34 See N. Cheyenne Tribe v. Hollowbreast, 425 U.S. 649, 651 (1976); Solem, 465 U.S. at 466-67.
3 See 25 U.S.C. § 348.
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indefinitely.”® The Indian Country Statute extends the protections of Indian
Country to such allotments.”’

Allotment measures often included surplus lands provisions that
govern the manner in which the un-allotted portions of the reservation were
to be made available for non-Indian settlement.® One persistent difficulty
caused by these surplus lands acts is that their effect on reservation status
has often been unclear.”® Courts, including the U.S. Supreme Court, have
struggled to determine whether these surplus lands retained their
reservation status for the purposes of Indian Country jurisdiction.”

III. HISTORY OF INDIAN TRIBES AND INDIAN LANDS
IN THE INDIAN TERRITORY

Indian tribes currently residing in the state of Oklahoma, what was
formerly the Indian Territory, have long been subject to pervasive
domination and oppression by federal and local governments, before and
after Oklahoma was admitted into the Union.®’ This legacy of state and
federal regulation of Indian tribes, lands, and property has led to much
confusion regarding the jurisdictional boundaries between the state and the
Indian tribes residing therein.®> This section briefly surveys the history of
federal and state authority over the tribes in the former Indian Territory,
insofar as it is relevant to the modern jurisdictional dispute as seen in the
Murphy II and Osage Nation cases. It will conclude by demonstrating that
modern courts, with the exception of Murphy Il and Osage Nation, have
consistently recognized that the protections of Indian Country extend to the
Oklahoma tribes, rejecting the old argument that “Oklahoma is different”
and not subject to the limitations on state activity in Indian Country.

56 See id.; 25 U.S.C. § 462; COHEN, supra note 45, at § 12.03[2][c]. The 1928 Merriam Report
documented the disastrous effects of the allotment policy, leading Congress to put a halt to further
allotments and the mandatory removal of restrictions. See INSTITUTE FOR GOVERNMENT
RESEARCH, THE PROBLEM OF INDIAN ADMINISTRATION (L. Meriam ed., 1928); Royster, supra
note 52 at 15-16.

725U.8.C. § 1151.

* See Solem, 465 U.S. at 466-67.

* See id. at 468.

0 See id.

8! See, e.g., Okla. Tax Comm’n v. United States, 319 U.S. 598, 610 (1943) (state may impose
inheritance taxes on allottee’s restricted mineral income); Harjo v. Kleppe, 420 F. Supp. 1110,
1130 (D.D.C. 1976), aff’d. sub nom Harjo v. Andrus, 581 F.2d. 949 (D.C. Cir. 1978) (exposing
BIA’s “bureaucratic imperialism” over Creek Nation government); Ex parte Nowabbi, 61 P.2d
1139, 1156 (Okla. Crim. App. 1936) (affirming state criminal jurisdiction over Five Tribes
territory).

62 See, e.g., Indian Country, U.S.A., Inc., v. Oklahoma ex rel. Okla. Tax Comm’n, 829 F.2d 967,
973-76 (10th Cir. 1987).
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A.  Federal Authority over the Indian Territory Tribes Prior to Statehood

This section provides a brief account of the federal government’s
authority over the Indian Territory tribes prior to Oklahoma’s statehood.”
It principally concerns the government’s actions towards the Cherokee,
Choctaw, Creek, Chickasaw, and Seminole Tribes, which came to be
known as the Five Civilized Tribes (“Five Tribes”).** It also discusses the
federal relationship with the Osage Nation, which was located in the
Territory with the Five Tribes.”” Finally, it considers the evolution of
Congressional policy towards tribal governments from the 1830’s through
the early twentieth century and examines how these goals were
implemented in the Indian Territory.*

Beginning in the 1830s, Congress and the Executive branch
aggressively pursued a policy of relocating eastern Indian tribes to new
territories in the Louisiana Purchase.”” The Creeks ceded their lands in
Alabama and Georgia in a series of treaties, the last of which exchanged all
Creek lands in the east for a “permanent home” in the Indian Territory.*®
Implementing this treaty caused a great deal of disorder and confusion and,
in response to outbreaks of violence, the federal government forcibly
removed the Creeks to their new territory.” This forced removal, the
Creek Trail of Tears, was a clear violation of the removal treaties.”

Suffering great casualties en route, the Creeks arrived in the
Territory in 1833 and joined a faction of the tribe that had emigrated a
decade earlier.”" Despite substantial political differences, the two factions
were able to reunite and form a stable Territory government.””

Prior to the Civil War, the Five Tribes owned in fee all of what is
now Oklahoma, with the exception of the panhandle.” Many Territory

It is beyond the scope of this paper to provide more than a brief sketch of this history, but many
superb works have been written on this topic. See generally ANGIE DEBO, A HISTORY OF THE
INDIANS OF THE UNITED STATES 114-16, 119-20 (1970); ANGIE DEBO, THE ROAD TO
DISAPPEARANCE 72-108 (1941); GRANT FOREMAN, INDIAN REMOVAL: THE EMIGRATION OF THE
FIVE CIVILIZED TRIBES OF INDIANS (1932).

 Kleppe, 420 F. Supp. at 1119.

% See Labadie v. United States, 51 P. 666, 669 (Okla. 1897).

% See COHEN, supra note 45, at §§1.03-04.

87 See Kleppe, 420 F. Supp. at 1119.

o8 Treaty with the Creeks (March 24, 1832), 7 Stat. 366; see also William W. Savage, Jr. Creek
Colonization in Oklahoma, in AMERICAN EXILES: INDIAN COLONIZATION IN OKLAHOMA 34 at
36, 39 (1976).

® See SAVAGE, supra note 68, at 41.

.

" Id. U.S. army troops and civilian “volunteers” captured more than 14,500 Creek citizens. Id.
2,500 of these captives were forced to make the long journey in chains. /d. Hundreds of Creeks
died en route, and 3,500 died of disease and exposure upon their arrival in the territory. Id.

2 See SAVAGE, supra note 68, at 42.

7 See Kleppe, 420 F. Supp. at 1119.
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tribes sided with the Confederacy during the Civil War and were forced to
cede the western half of their territories to the federal government as
punishment for their rebellion.”* Congress created the Oklahoma Territory
from the ceded portion of the land, but the portion retained by the tribes
continued to be known as Indian Territory.”

The Osage likewise settled on a reservation in the Indian Territory
pursuant to treaties with the federal government, but their journey was
neither so long nor so costly as the Creek removal.”® Prior to 1808, the
Osage occupied great parts of what are now Arkansas, Missouri, Kansas,
and Oklahoma.”” They ceded this territory in a series of treaties with the
U.S. until they were confined to a small area in southern Kansas.”® A final
treaty exchanged these holdings for lands within the Indian Territory.”
The federal government bought lands from the Cherokee Nation on behalf
of the Osage, which the Osage held in fee simple subject to restrictions
against alienation.*

Although the Indian Territory was never organized as an official
federal territory, Congress provided for federal court authority in the
Territory and drafted criminal laws that operated specifically over the
Territory Indians.’ As early as 1834, Congress authorized the federal
court for the District of Arkansas to exercise jurisdiction over the Territory
and passed criminal laws dealing specifically with Indians in the
Territory.”” In 1895, Congress created federal courts within the Indian
Territory.*> These courts had civil and criminal jurisdiction over any case
in which a U.S. citizen was involved, even if other parties were Indian.**
The laws of Arkansas were incorporated by federal law and extended to the
Territory.” Effective 1898, Congress extended the jurisdiction to all cases,
even those which involved only Indians.*® Subsequently, the 1898 Curtis
Act abolished tribal courts and rendered tribal law unenforceable in federal
courts.”” This left federal law, including incorporated Arkansas law, the

“Id

" Id.; see also Oklahoma Organic Act, Pub. L. No. 51-182, 26 Stat. 81, 81-2 (1890).

6 See Treaty with the Osage (Sept. 29, 1865), 14 Stat. 687; see also Labadie, 51 P. at 669.

77 See Louls F. BURNS, A HISTORY OF THE OSAGE PEOPLE at 28 (2004).

8 See 7 Stat. 107; Treaty with the Osage (June 2, 1825), 7 Stat. 240; see also Labadie, 51 P. at
668-69.

™ See Labadie, 51 P. at 668-69.

8 1d.; see West v. Okla. Tax Comm’n, 334 U.S. 717, 720 (1948).

81 See Von Creel, 4 Court of its Own: The Establishment of the Unites States Court for the Indian
Territory, 27 OKLA. CITY U.L. REV. 231 at 231-32 (2002).

82 1d. at 234.

8 See Kleppe, 420 F. Supp. at 1121.

¥ 1d

5 1d.

8 Pub. L. No. 55-3, 30 Stat. 62, 83 (1897); see Kleppe, 420 F. Supp. at 1121.

¥ Pub. L. No. 55-517, 30 Stat. 495 at 504-505 (1898); see Kleppe, 420 F. Supp. at 1121.
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only federally recognized legal authority in Indian Territory.

Allotment in the Indian Territory was different than allotment
elsewhere in the nation.*® The Five Tribes were exempted from the Dawes
Act,” so their reservations were allotted under different statutory
authority.” As a precursor to allotment, Congress created the Dawes
Commission to negotiate with the Five Tribes.” The goal of the
negotiations was to convince the tribes to consent to allotment and the
abolition of the tribal governments.”> To overcome the tribes’ substantial
resistance to the negotiations, Congress passed several coercive measures.
One such measure, the Curtis Act, called for mandatory allotment and
eventual abolition of tribal governments.”

Bowing to these pressures, the Creek Nation signed an agreement
with the Dawes Commission in 1901.”* The allotment agreement provided
for the entirety of the Creek reservation, with a few minor exceptions, to be
allotted to the tribe-members in severalty.” The act required the Chief to
issue fee patents to the member-allottees conveying “all right, title, and
interest of the Creek Nation” to the allottee.” These allotments were
subject to restrictions against alienation.”” The act also called for the
abolition of the Creek tribal government by the date of March 4, 1906.%

The Osage, succumbing to similar pressures, signed an allotment
agreement in 1906.” The Osage reservation was, with a few exceptions,
divided equally among the tribe-members, in 160 acre plots.'” One
significant exception was that the mineral rights to the entire reservation
were reserved for the tribe, to be held in perpetuity with restrictions against
alienation.'"'

Osage allottees were issued deeds for their selected plots, with
restrictions against alienation.'”  The allottee’s “homestead” was
inalienable until Congress provided otherwise, but the bulk of the property
would become alienable after 25 years or when the Secretary of the Interior

88 See Kleppe, 420 F. Supp. at 1121.

825U.8.C. § 331 et seq. (2006); see §11 C, supra.

% 3() Stat. at 497-98; see Kleppe, 420 F. Supp. at 1121, 1122-24.

°' Pub. L. No. 52-209, 27 Stat. 612, 645 (1893); see Kleppe, 420 F. Supp. at 1122.
%2 See Kleppe, 420 F. Supp. at 1122.

%30 Stat. at 497-98; see Kleppe, 420 F. Supp. at 1122.

% See Kleppe, 420 F. Supp. at 1124; see also Creek Allotment Act, Pub. L. No.56-676, 31 Stat.
861 (1901).

% 31 Stat. at 862.

% Id. at 867-68.

7 Id. at 863.

% 31 Stat. at 872.

9 Osage Allotment Act, Pub. L. No. 59-3572, 34 Stat. 539, 554 (1906).

190 14 at 540-41; see United States v. Mason, 412 U.S. 391, 392-93 (1973).

19134 Stat at 543.

12 1d. at 541.
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issued a certificate of competency per the allottee’s request.'”
Significantly, the Osage Allotment Act did not provide for the termination
of the Osage government, but actually imposed a statutory government on
the tribe that remained in place for nearly a century.'™

Because the allotment of the Five Tribes’ reservations did not
proceed as efficiently as expected, Congress passed the Five Tribes Act in
1906, indefinitely extending the life of the governments of the Five
Tribes.'” Tt is clear that Congress’ intention at that time was to postpone
the termination of the tribal governments until the allotment was
completed.'* However, the intended termination was never
accomplished.'”” That act was the last to deal with the Five Tribes
comprehensively.'® It is firmly established that the Creek and Osage tribal
governments survived the allotment'” even though the state of Oklahoma
has frequently adopted the contrary position.'"”

B.  “Oklahoma is Different”: The Rise and Fall of State Authority
over the Former Indian Territory Tribes

Following allotment and statehood, Oklahoma began to assert civil
and criminal jurisdiction over tribe-members in the allotted reservations
and even to impose direct taxation on restricted Indian property.'"
Although a number or arguments justifying these actions have been
presented over the years, none have stood up to scrutiny.''> Modern courts
have expressly abandoned the old argument that “Oklahoma is different”
and justified in exercising extra-ordinary authority over tribal nations. As a
result, it is now clear that the powers assumed by the state in the wake of
allotment were ultra vires, unauthorized by any federal authority and

103 1 g
194 34 Stat. at 554. The statutory government remained in place until Congress amended the act in
2004, returning to the tribe the right to self-govern. See Reaffirmation Act of 2004, Pub. L. 108-
431, 118 Stat. 2609 (2004).

195 pyb. L. No. 59-1876, 34 Stat. 137, 148 (1906); see Kieppe, 420 F. Supp. at 1126, 1129.

16 See Kleppe, 420 F. Supp. at 1126, 1129; see also Creek Nation v. United States, 318 U.S. 629,
638 (1943) (Creek tribal government survived the attempted dissolution).

197 See Creek Nation v. United States, 318 U.S. at 638.

198 See Kleppe, 420 F. Supp. at 1126, 1129; see also Creek Nation v. United States, 318 U.S. at
638.

19 See, e.g., Creek Nation v. United States, 318 U.S. at 638; United States v. Ramsey, 271 U.S.
467, 469 (1926).

10 See, e.g., 11 Okla Op. Att’y Gen. 345 at 8.

" See Indian Country, U.S.A., Inc., v. Oklahoma ex rel. Okla. Tax Comm’n, 829 F.2d 967, 976
(10th Cir. 1987); Murphy 11, 497 F. Supp 2d. at 1288-89.

"2 See, e.g., Indian Country, U.S.A., Inc. 829 F.2d at 976-81 (considering and rejecting a number
of arguments); see also United States v. Sands, 968 F.2d 1058, 1061 (10th Cir. 1992) (rejecting
the “frequently raised, but never accepted argument that the state of Oklahoma” was granted
extraordinary jurisdiction over the Five Tribes).
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inconsistent with the sovereign status of the state’s tribal governments.

Nevertheless, the state has long exercised pervasive authority over
the allotted reservations, and this history has been invoked by modern
courts, particularly Murphy II and Osage Nation, to justify upholding
continued state authority even though the legal theories that initially
supported the state’s authority have been repudiated and there is no
apparent legal basis for the state’s actions.'"

Oklahoma’s assumption of jurisdiction over the allotted reservations
began shortly after statehood. In Ex parte Nowabbi, the Oklahoma Court
of Criminal Appeals affirmed the State’s assumption of jurisdiction over a
crime committed by a full-blood Choctaw Indian on a restricted
allotment.'"* This was contrary to a clearly applicable U.S. Supreme Court
case which held that all Indian allotments were Indian Country whether
they had been held in trust by the federal government, like allotments made
pursuant to the General Allotment Act, or held in fee with restrictions
against alienation, like those held by the Osage and Creek allottees.'”
However, the Nowabbi court relied on subtle differences in the way that
Oklahoma reservations had been allotted to justify treating the Five Tribes
differently.''® Despite considerable doubt regarding the validity of the
court’ls1 7interpretation, Nowabbi remained on the books in Oklahoma until
1989.

In 1943, the U.S. Supreme Court lent credibility to the emerging
theory that “Oklahoma is different.”"'® In Oklahoma Tax Commission v.
United States, the Court upheld the state’s imposition of an inheritance tax
on restricted Osage mineral income, even though that Court’s precedents

"3 Murphy II, 497 F. Supp 2d at 1290; Osage Nation, 597 F.3d 1117, 1127-28; see § V C., infra.
These two courts are not alone in adopting this position. In its Amicus Brief to the Supreme
Court regarding the Osage Nation petition for certiorari, the United States Solicitor General
invoked the “Oklahoma is different” theory to advocate that the Court to deny review. The
petition argued that “The unique statutory and historical circumstances of Oklahoma tribes in
general, and the Osage Nation in particular, make this case an especially poor vehicle for
addressing issues of reservation disestablishment.” Brief for the United States as Amicus Curiae,
Osage Nation v. Irby, No. 10-537 at 9 (U.S. 2011). Moreover, the government argued that “The
Court has long recognized that the special treatment of certain Oklahoma tribes allows for an
extraordinary degree of state taxation that may be impermissible elsewhere.” Id. at 19. The
government, it seems, has taken the position that the courts need not look very closely at the
extent of state authority over the Oklahoma tribal governments because the situation is complex
and the state’s authority might be consistent with the special statutory authority governing
Oklahoma allotments and Indian property rights.

" Ex parte Nowabbi, 61 P.2d 1139, 1156 (Okla. Crim. App. 1936).

115 See United States v. Pelican, 232 U.S. 442, 449 (1914); see also 25 U.S.C. § 348; 34 Stat. at
541; 31 Stat. at 863; Ramsey, 271 U.S. at 470-71 (restricted Osage allotment is Indian Country).
"¢ Ex parte Nowabbi, 61 P.2d at 1150-51, 1154; see 25 U.S.C § 349; Pelican, 232 U.S. at 449.
7 See State v. Klindt, 782 P.2d 401, 404 (Okla. Crim. App. 1989) (overturning Nowabbi and
calling into serious question the original basis of its holding).

"8 Okla. Tax Comm’n v. United States, 319 U.S. 598, 608-09 (1943).
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generally precluded state taxation of restricted Indian property.'"” The
Court held that neither the statute in question nor the existing case-law
dealing with Indian taxation expressly exempted the estates of Osage
allottees from these taxes."® So the Court decided that the Oklahoma tribes
would be treated differently. Because Oklahoma’s Indians had “remnants
of the form of tribal sovereignty . . . [but] no effective tribal autonomy,”
there was no reason to treat them like other Indians who still benefitted
from federal protections.''

In 1953, when Public Law 280 (“P.L. 280”) offered states the
option of assuming complete civil and criminal jurisdiction over Indian
Country, Oklahoma declined to do so, assuming that it already exercised
this jurisdiction.'” It has subsequently been established that Oklahoma’s
theory was erroneous; however, since the passage of the Indian Civil
Rights Act (“ICRA”) in 1968, states have been unable to assume
jurisdiction without the consent of the tribes affected, and Oklahoma is
now precluded from assuming this jurisdiction absent tribal consent.'*’

The Oklahoma Supreme Court never expressly endorsed the
position that the State could exercise civil jurisdiction over the Indian
Territory tribes.'”* Nonetheless, the State persisted in exercising such
authority.'” In 1979, the Oklahoma Attorney General issued an opinion
that “[d]ue to the dissolution of the Indian tribes of former Indian Territory
as governments of limited sovereignty, there is no Indian Country” in
eastern Oklahoma.'”® And the federal courts sometimes acquiesced to the
State. Upholding the validity of Oklahoma’s tax seizure of a restricted yet
taxable allotment in 1943, the Tenth Circuit Court of Appeals stated that
“Indians residing in Oklahoma are citizens of that State, and are amenable
to its civil and criminal laws.”'*’

Thus, from early statehood through the 1970’s, Oklahoma
exercised increasingly broad and pervasive authority over the allotted
Indian reservations, authority that was inconsistent with the restrictions on

" 1d. at 610.

20 1d. at 601-02.

! Id. at 603.

12 pyb. L. 66-280, 67 Stat. 588 (1953); see Indian Country, U.S.A., Inc., v. Oklahoma ex rel.
Okla. Tax Comm’n, 829 F.2d 967, 980 n.6 (10th Cir. 1987).

1225 U.S.C. §§ 1321(a), 1322(a) (2006); see May v. Seneca-Cayuga Tribe of Okla., 711 P.2d 77,
88 (Okla. 1986); Klindt, 782 P.2d at 403.

124 See May, 711 P.2d at 81; 11 Okla. Op. Att’y Gen. 345 at 6, 8 (1979).

12 See 11 Okla. Op. Att’y Gen. 345 at 8; see also Murphy II, 497 F. Supp 2d. at 1288-89
(“Oklahoma exercised jurisdiction over all of the lands of the former Five Civilized Tribes based
on longstanding caselaw.”); May, 711 P.2d at 81 n. 16 (rejecting Oklahoma’s argument that
Indian Territory tribes were disestablished).

126 11 Okla Op. Att’y Gen. 345 at 8.

12" United States v. Hester, 137 F.2d 145, 145-47 (10th Cir. 1943); but see Indian Country,
U.S.A., Inc., 829 F.2d at 980 n. 6 (characterizing the Hester quotation as “broad dicta”).
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state activity in Indian Country that applied in other states. And the federal
courts often sided with the state, sometimes explicitly relying on the notion
that “Oklahoma is different” and not subject to generally applicable
limitations on state action in Indian Country. However, things began to
change in the 1980s.

In 1985, the Oklahoma Supreme Court found that Indian trust lands
were Indian Country for § 1151 purposes.'™ 1In so finding, the court
overruled any “case law that may be construed to reach a contrary
conclusion.”'® In 1989, the Court of Criminal Appeals reversed its earlier
endorsement of criminal jurisdiction over Indians on restricted
allotments.” In State v. Klindt, the court determined that Oklahoma did
not have criminal jurisdiction over the state’s Indian Country and that
restricted allotments in the state did qualify as Indian Country."*' The court
overruled Nowabbi based on “ample evidence” that it “misinterpreted” the
law, and because the Indian Country statute had clarified any uncertainties
that may have existed at that time."**

Then, in 1987, the Tenth Circuit Court of Appeals in Indian
Country, U.S.A., Inc. v. Oklahoma Tax Commission found that a tract of
reservation land that had remained in Creek ownership after allotment had
retained its reservation status."” The Creeks had gone to court seeking
declaratory and injunctive relief against Oklahoma’s regulation and
taxation of their Bingo operations on that site.”* Oklahoma asserted that
the site was not Indian Country and, alternatively, that it had full authority
to regulate and tax the tribe’s activities regardless of the Indian Country
status, but the court rejected both theories, finding instead that the general
Indian Country restrictions on state jurisdiction applied in Oklahoma.'*

The state’s arguments were based on the belief that allotment in the
Indian Territory had terminated the federal relationship with the tribes and
granted the state full adjudicative and regulatory jurisdiction over the
tribes.”’® The Indian Country, USA court thoroughly considered and
rejected these arguments,”’ and the Oklahoma state courts have done the
same."® It is clear from these modern decisions that the state of Oklahoma

'8 May, 711 P.2d at 78.

129 1d. at 81. The court cited to Ex parte Nowabbi and the Attorney General’s Opinion discussed
above, but failed to identify any Oklahoma Supreme Court decisions. /d. at 81, n.17.
130 Klindt, 782 P.2d at 402.

BUId. at 403-04.

B2 14 at 404.

3 Indian Country, U.S.A., Inc., 829 F.2d at 972, 976.

B4 1d. at 970.

3 1d at 970, 976-77, 981.

138 See id. at 980, n.6.

57 1d. at 976-80, 980 n.6.

138 See May, 711 P.2d at 88; Klindt, 782 P.2d at 403.
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is not authorized to exercise any special authority over Indians or their
lands within the state.'*’

It remains unclear whether any reservations in the former Indian
Territory survived the process of allotment and statehood, or whether the
allotment acts terminated the reservations and subjected those lands which
passed out of Indian ownership to state regulation and control.'*

IV. SURPLUS LAND ACTS, RESERVATION DIMINISHMENT, AND
“JUSTIFIABLE EXPECTATIONS” IN THE U.S. SUPREME COURT

A.  Reservation Diminishment Cases: Solem and its Progeny

Modern courts have struggled to determine when an allotment act
changed the nature of the tribe’s sovereign territorial rights over the
reservation, rather than merely changing the ownership of the real property
therein.'*' An allotment act might have affected a reservation’s status in
one of three ways: 1) left the reservation intact, ensuring that the entire
territory retained its Indian Country status regardless of how the property
ownership changed over time;'* 2)  diminished the reservation’s
boundaries, removing the Indian Country protections from select portions
of the territory while preserving it over others;'* or 3) disestablished the
reservation entirely, meaning that no portion of the allotted lands retained
their reservation status.'**

In Solem v. Bartlett, the Supreme Court established the analytical
framework for determining when a surplus lands act diminished a
reservation.'” The Solem Court re-affirmed the governing principles that
“only Congress can divest a reservation of its land and diminish its
boundaries,” and that the courts must determine when Congress has
exercised that power.'*® While granting that Congress’ purpose in passing
the allotment and surplus lands acts was to end the reservation system and
facilitate Indian assimilation,'*’ the Solem Court refused to “extrapolate”

139 See Indian Country, U.S.A., Inc., 829 F.2d at 976-80; May, 711 P.2d at 88; Klindt, 782 P.2d at
403; see also United States v. Sands, 968 F.2d 1058, 1061-63 (10th Cir. 1992) (affirming that the
federal government, not the state, exercises criminal jurisdiction over major crimes committed by
Indians in Oklahoma’s Indian Country).

140 See Osage Nation, 597 F. Supp. 2d at 1252; Murphy 1, 124 P.3d at 1200.

14 See, e.g., Solem v. Bartlett, 465 U.S. 463, 465 (1984).

' See id. at 480.

13 See Hagen v. Utah, 510 U.S. 399, 409 (1994).

18 U.S.C. § 1151(c); see DeCoteau v. Dist. County Court, 420 U.S. 425, 428 (1975).

' See Solem, 465 U.S. at 470.

"9 1d. at 468-70.

14, at 468; see also COHEN, supra note 45, at §1.04 (“[HJumanitarian reformers . . . demanded
that Indians be absorbed into the mainstream of American life and the ‘savagery’ of tribal
autonomy be destroyed.”)
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from this general purpose the specific intention to diminish a reservation’s
boundaries in any given act, and reaffirmed the holding that some surplus
lands acts did not diminish reservations.'* Even given this understanding,
the Court asserted that “[d]iminishment . . . [would] not be lightly
inferred.”'*’ Diminishment “requires that Congress clearly evince an intent
to change boundaries.”"

The Solem Court established a three prong test to determine
whether Congress intended to disestablish a reservation.”' The first prong
focuses on the “most probative evidence,” the statutory language itself."*
“Explicit reference to cessation or other language evincing the present and
total surrender of all tribal interest” was said to be “strongly suggestive.”"**
When the act specifically provided for the cessation of the tribal lands for
sum-certain compensation, where the federal government made an
“unconditional commitment . . . to compensate the tribe” for the ceded
lands, the Court said that there was a nearly dispositive presumption that
diminishment had occurred."

The Court allowed, however, that an act could diminish the
reservation even if it did not contain explicit language of cession."® Thus,
the second prong of the Solem test looks to the surrounding circumstances
to clarify the meaning of ambiguous statutory language. Events
surrounding the passage of the act, particularly accounts from the
legislative history and the negotiations with the tribes, could provide
evidence as to the meaning that the interested parties ascribed to the act at
the time.">® If this evidence revealed a “widely-held, contemporaneous
understanding that the . . . reservation would shrink” it was suggestive of
Congress’ intention to diminish the reservation’s boundaries even if there
was some inconsistent or ambiguous language in the act."”’

Additionally, the Court considered what happened after Congress
opened the reservation. Under the third prong of the Solem test, the Court
considered the subsequent history of the area, including political and
demographic changes that occurred as a result of allotment.”® The Court
stated that looking at subsequent federal, state, and private actions affecting

18 Solem, 465 U.S. at 469.

9 1d. at 470; see also Hagen v. Utah, 510 U.S. 399, 422 (1994) (Blackmun, J., dissenting).
130 Solem, 465 U.S. at 470 (internal quotation marks omitted).

51 1d. at 470-71.

152 Id. at 470.

153 [d.

154 [d.

155 1d. at 471.

136 Solem, 465 U.S. at 471; see also Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 602-14 (1977)
(finding intent to diminish through legislative history).

157 Solem, 465 U.S. at 471.

158 1d. at 471-72.
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the reservation, including any change in the area’s demographic make-up,
may help clarify Congress’ intent in opening up the reservation.'”
Acknowledging the shortcomings of the subsequent history approach, the
Court explicitly limited the scope of the extrinsic evidence analysis.'®
“When both an act and its legislative history fail to provide substantial and
compelling evidence of a congressional intention to diminish Indian lands,”
courts should find that the reservation remained intact.'®'

Applying the analysis to the Cheyenne River Sioux’s reservation,
the Solem Court found that the act in question did not diminish the
reservation boundaries. That act merely authorized the Secretary of the
Interior to sell some of the reservation lands and to deposit the proceeds for
the benefit of the tribe. This language, according to the Court, authorized
the Secretary to operate as the tribe’s sales agent, but did not terminate the
tribe’s treaty rights to occupy a protected reservation. The Court
distinguished this language from the “explicit language of cession” that
clearly indicated that Congress intended to diminish the reservation’s
boundaries.

Furthermore, neither the circumstances of the act’s passage nor the
subsequent treatment of the reservation by the federal government
indicated that the act had actually diminished the reservation. The
contemporaneous circumstances did not indicate that Congress, the tribe, or
the executive understood that the act would diminish the reservation. The
subsequent treatment of the area was “rife with contradictions and
inconsistencies,” so this third type of evidence was ambiguous and did not
help to clarify Congress’ intent.'®*

In Hagen v. Utah, the Court expanded on the statutory language
prong of the Solem analysis in a number of significant ways. First, it
clarified that there is no “clear statement rule” in the diminishment
analysis, stating that “although the statutory language must establish an
express Congressional purpose to diminish, we have never required any
particular form of words before finding diminishment.”'® Furthermore, the
Court emphasized that the “operative language” of the act, the provision
which actually made the lands at issue available for non-Indian settlement,
was the most significant in the diminishment context.'®® And following
these principles, the Court established that language providing for the
“restoration of unallotted reservation lands to the public domain,” when
contained in the “operative section of the surplus land Act indicates that the

19 1d.

190 1d. at 472.

161 Id

162 Solem, 465 U.S. at 478.

' Hagen v. Utah, 510 U.S. 399, 411-12 (1994) (internal citations omitted).
164 1d. at 412-13.
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Act diminished the reservation.”'®

The remainder of the Court’s analysis, specifically, the second and
third elements of the Solem test, were used to bolster the Court’s
conclusion with respect to the statutory language. Thus, the Court noted
that “[c]ontemporary historical evidence supports our conclusion that
Congress intended to diminish the Unitah reservation,”'* and proceeded to
analyze those records of contemporaneous and subsequent understanding
on the part of Congress, the Executive, the tribe and others, emphasizing
those aspects which bolstered the diminishment conclusion and
downplaying those that supported the contrary interpretation.'®’
Furthermore, the Court’s diminishment conclusion was “not controverted
by the subsequent demographics™ analysis, which generally suggested to
the Court that the area had lost much of its Indian character in the
intervening years.'®®

The Hagen opinion certainly sheds light on the Court’s approach to
the Solem test with respect to the second and third diminishment factors.
The Court went to great lengths to find statutory language that indicated
diminishment—going so far as bootstrapping language from an earlier and
inoperable statute into the act at issue so that there would be express
statutory language from which to infer allotment.'® The second and third
factors, in the Courts own words, were used to “support” the conclusion
based on statutory language, which was “not controverted” by the other
factors.'””  Therefore, in Hagen, in spite of the Court’s questionable
approach to statutory analysis, the Solem test’s hierarchy of evidence was
preserved, as was the principle that only express Congressional action
(albeit here subject to strained judicial interpretation) can diminish a
reservation.

Likewise, in the Court’s most recent application of Solem, South
Dakota v. Yankton Sioux Tribe, the analysis focused on statutory language

' Id. at 414. As Justice Blackmun’s dissenting opinion persuasively argues, the statutory
language was far less clear than the majority opinion suggests, particularly considering that the
“operative language” relied on by the Court was, in fact, found in earlier legislation that never
took effect, and was deleted from the Act which actually opened the reservation. See id. at 427-
30 (Blackmun, J., dissenting). For the purposes of this discussion, it is important to emphasize
the Court’s strict reliance on statutory language as a vehicle for analyzing Congress’ intention to
diminish the reservation, see id., rather than any flaws in the Court’s approach to statutory
construction.

' Hagen, 510 U.S. at 416.

" Id at 416-20. But see id. at 430-33 (Blackmun, J., dissenting) (arguing against the Court’s
conclusion as to the contemporaneous understanding, emphasizing that the record is ambiguous
with respect to the government negotiator’s understanding of the issue and primarily
demonstrates that the tribe was fiercely opposed to allotment).

' Id. at 420-21.

1% See supra note 174; see also Royster, supra note 52 at 38-40 (critically commenting on the
Hagen Court’s statutory construction).

' Hagen, 510 U.S. at 416-21.
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as the primary and “most probative” evidence, although here the Court
expressed more willingness to consider the second and third factors,
remarking: “we have held that we will also consider the historical context
surrounding the passage of the surplus land Acts and, to a lesser extent, the
subsequent treatment of the area in question and the pattern of settlement
there.”'”! The Court also reaffirmed that “we resolve ambiguities in favor
of the Indians and we will not lightly infer diminishment.”'”?

In Yankton Sioux, the Court determined that because the “operative
language” of the Act in question provided that the tribe would “cede, sell,
relinquish, and convey to the United States” all of the unallotted lands — the
“nearly conclusive” language of cession for a sum certain that is “precisely
suited” to terminating a reservation—the Court had no difficulty finding that
the reservation had been diminished.'” The real issue before the Court was
whether the savings clause contained in the legislation, which expressly
preserved all of the tribe’s rights under the treaty that established the
reservation in the first place, was sufficient to overcome the presumption
arising from the operative language.'’* However, the Court’s resolve,
based upon this particularly probative statutory language, was unshaken.'”

As in Hagen, the Court then turned to the second and third Solem
factors to bolster its conclusion based on the statutory language,'’® finding
support in the contemporancous understanding of the Act,'”’
inconsistencies and ambiguities in the federal government’s subsequent
treatment of the issue,’”® and “reinforce[ment]” in the subsequent
demographics and state action analysis.'”

Both Hagen and Yankton Sioux, the only two Supreme Court cases
to find reservation diminishment after the adoption of the Solem test in
1984, appear to hold to a pattern, one that is instructive as to the

! South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 344 (1998).

‘2 Yankton Sioux Tribe, 522 U.S. at 344.

g

'™ See id. at 345-49.

' 1t has been argued that the Court’s application of the Solem analysis was spurious and, in
reality, nothing more than a results-oriented approach designed to give legal effect to the state and
private “justifiable expectations” in light of the overwhelming non-Indian presence in the opened
area. See, e.g., Philip P. Frickey, A Common Law for our Age of Colonialism: The Judicial
Divestiture of Indian Tribal Authority over Non-Members, 109 YALE L.J. 1, 22-25 (1999).
However, the rule announced by the Court is clear: the diminishment analysis is governed by
Congressional intent as understood through a textual analysis that may be supplemented with
extrinsic historical evidence.

176 See Yankton Sioux Tribe, 522 U.S. at 351.

"7 Id. at 351-53.

'8 Id. at 354-56 (“The mixed record we are presented with reveals no consistent, or even
dominant, approach to the territory in question, and it carries but little force in light of the strong
textual and contemporaneous evidence of diminishment.”) (internal quotations omitted).

7% Id. at 356-58 (noting that this evidence was the “least compelling” but could provide “one
additional clue” as to the meaning of the relevant statute).



TINKER 12/22/2011 1:48 PM

142 THE DARTMOUTH LAW JOURNAL Vol. IX:3

applicability of the effect of subsequent history and a state’s “justifiable
expectations” on the diminishment analysis. Both cases relied heavily on
statutory language to reach their conclusions, repeatedly asserting the
principle that only express Congressional action, strictly construed in favor
of protecting tribal interests, could affect a diminishment of the reservation.
And even though both cases went to great lengths to find the requisite
language, leaving the cannons of construction and, perhaps, judicial candor,
by the wayside,"™ both explicitly reaffirmed the hierarchy of evidence
established in Solem and resolved the issues based on the (albeit
questionable) statutory language analysis. Both cases invoked the second
and third factors only for confirmation and support, not as the primary basis
for the diminishment conclusion. Therefore, the current Supreme Court
jurisprudence of reservation diminishment is strongly focused on statutory
language analysis to determine the effect of allotment acts. Thus, any
external factors such as a state’s “justifiable expectations” should, under
Court precedent, be used merely to supplement the analysis that is heavily
rooted in the intent of Congress as expressed in the language of allotment
statutes.

B.  City of Sherrill: “Justifiable Expectations” and Equitable Principles
in the Disestablishment Context

A recent development in the U.S. Supreme Court potentially adds a
new wrinkle to the Indian Country inquiry, one that could have dramatic
and devastating implications for the Oklahoma tribes currently seeking to
assert the protections of Indian Country status over their allotted
reservations. In 2005 the Court decided City of Sherrill, New York v.
Oneida Indian Nation of New York.""! This case adopted an equitable
principle to bar the tribe’s assertion of taxation immunity over parcels of
land recently purchased by the tribe on the open market and long subject to
state taxation. This was decided even though the state of New York had
illegally acquired those lands in the earliest days of the Republic, and had
been trespassing on and illegally excluding the tribe from their 300,000
acre reservation for, essentially, the entire history of the United States.'*

The City of Sherrill holding arose in a legal context that is
dramatically different from the reservation diminishment cases discussed
above, though, to be sure, the factual circumstances are similar in certain

'8 For further commentary on the Supreme Court’s diminishment analysis, see Frickey, supra
note 174 at 17-27; Royster, supra note 48, at 303-12; Royster, supra note 52, at 29-43.

'8 City of Sherrill, N.Y. v. Oneida Indian Nation of N.Y_, 544 U.S. 197 (2005).

"% See id. at 202, 213-21.
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respects.'® The City of Sherrill decision arose in the midst of complex and
ongoing litigation between the state of New York and the Oneida Indian
Nation over the state’s illegal purchase and occupation of tribal lands, in
violation of federal restrictions on the transfer of Indian title."™ Since
1790, federal law has provided that only the federal government may
acquire or transfer Indian land title, and it is undisputed that the State’s
acquisition of over 300,000 acres of the tribe’s reservation lacked approval
and was therefore illegal and invalid." In an earlier opinion in this same
litigation, the Supreme Court held that the tribe had a valid damages claim
against the state for “violation of their possessory rights based on federal
common law.”'®

After the Supreme Court recognized the validity of the tribe’s claims,
the Oneida Nation attempted to reclaim some of their sovereign authority
over the lands at issue, last owned by the tribe in 1805, by purchasing
select parcels in fee and claiming immunity from municipal property
taxes.'"”’ The city of Sherrill, New York, objected and the Supreme Court
denied the tribe’s claim of tax immunity over the property.'**

The Court decided that the tribe’s acquiescence to state jurisdiction,
long delay in contesting the legality of the initial transfers, and vested state
interest could serve as an equitable bar to the tribe’s attempt to
prospectively reestablish their sovereign right to taxation immunity over
the lands through open-market purchases. The Court applied a unique
hybrid of laches, acquiescence, and impossibility to deny the tribe’s claims
on equitable grounds." The Court expressly limited its holding to the
unique factual circumstances of that case and held that equitable principles

18 See id. at 215 (noting that in reservation diminishment, “a different, but related context,”
longstanding state jurisdiction may create “justifiable expectations”). The Oklahoma reservation
status cases and the Oneida land claims both arise in the context of a tribal government asserting
the protections of federal Indian law against state intrusion onto sovereign tribal prerogatives
where the state had a longstanding practice of regulating the affected tribal interest. However, the
legal issues are readily distinguished. The Oklahoma reservation cases concern whether the
tribes’ allotted reservations were disestablished. See Murphy II, 497 F. Supp. 2d at 1290; Osage
Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010), petition for cert. filed. In contrast, the Oneida
claim concerned what remedy was available to the tribe as a result of the state’s ongoing trespass
and illegal occupation of tribal real estate. See City of Sherrill, 544 U.S. at 213.

84 City of Sherrill, 544 U.S. at 202-12; see also Non-Intercourse Act, 1 Stat. 37, codified as
amended at 25 U.S.C. § 177 (2006).

185 City of Sherrill, 544 U.S. at 202 (2005); see also id. at 204, n. 2 (citing Clinton & Hotopp,
Judicial Enforcement of the Federal Restraints on Alienation of Indian Land: The Origins of the
Eastern Land Claims, 31 ME. L. REV. 17, 23-38 (1979)); see generally Johnson v. M’Intosh, 21
U.S. 543, 572-92 (1823) (the “Doctrine of Discovery” vests in the federal government the
exclusive right to extinguish aboriginal Indian title to land).

18 County of Oneida v. Oneida Indian Nation of N.Y, 470 U.S. 226, 236 (1985).

87 City of Sherrill, 544 U.S. at 202.

"8 Id. at 202-03.

'8 Id. at 213-221; see also Kathryn E. Fort, The New Laches, Creating Title where None Existed,
16 GEO. MASON L. REV. 357, 360-64 (2009).
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could be employed in light of the extraordinary nature of the relief the tribe
sought.'”” Essentially, the case stands for the proposition that the tribe’s
longstanding acquiescence to state authority over the land in question
precluded the tribe from unilaterally reestablishing sovereign authority by
purchasing lands on the open market and claiming prospective tax
immunity over such purchases."”

It is clear that the City of Sherrill analysis and the equitable defense
adopted therein are not applicable to the question of reservation
disestablishment. The Indian Country Statute and well-settled case-law
demonstrate that any valid reservation is Indian Country,'” that only
explicit Congressional action can disestablish a reservation,'”* and that the
Solem test governs the reservation disestablishment analysis.'”* Therefore,
neither the passage of time nor considerations of fairness or “justifiable
expectation” can upset a tribe’s federally protected reservation rights—only
Congress has that power.'”

Furthermore, an existing Supreme Court precedent clearly rejected
the argument that equitable considerations were applicable to the question
of Indian Country jurisdiction. In United States v. John, a member of the
Mississippi Band of Choctaw Indians was prosecuted in state court for a
crime committed on the tribe’s Mississippi reservation.'”® Although there
was some question, given the bleak history of the tribe’s relations with the
state and federal governments,'”” whether the lands at issue were in fact a
“reservation,” the Court concluded that the lands set aside by Congress and
the Secretary of the Interior in 1944 did qualify as a reservation for Indian
Country jurisdiction purposes.'”® Challenging exclusive federal jurisdiction
under the Major Crimes Act, the state argued that its longstanding exercise

%0 City of Sherrill, 544 U.S. at 213-14.
"1 Id. at 221. Commentators and scholars are concerned that the case might stand for much more
than its limited holding. See, e.g., Fort, supra note 188, at 360-64, 381-99. Indeed, the Second
Circuit Court of Appeals in particular has aggressively applied the “new laches” to defeat Indian
land claims based solely on their disruptive effect on vested state interests. See Oneida Indian
Nation of N.Y., v. Oneida County, 617 F.3d 114 (2d Cir. 2010); Cayuga Indian Nation v. Pataki,
413 F.3d 266 (2d Cir. 2005). However, because the use of the Sherrill doctrine in the Indian
Country and reservation status context is clearly precluded by existing Supreme Court precedent,
further discussion on this point is beyond the scope of this paper.
12 See 18 U.S.C. § 1151(a) (2006).
193 See Solem v. Bartlett, 465 U.S. 463, 470 (1984).
" Id. at 470-72.
193 See id.
19 United States v. John, 437 U.S. 634, at 635-36, 646 (1978).
Y7 See id. at 646. As the John Court recounts, the Choctaw Indians who remained in Mississippi
in spite of the state and federal efforts to encourage their removal to the Indian Territory were
substantially burdened by state and federal policies hostile to their continued existence as an
Indian tribe. See id. at 641-47. However, in 1939 Congress authorized the Secretary of the
Interior to provide the tribe with a reservation in the state of Mississippi and hold the land in trust
;fg)sr the benefit of the tribe, which was accomplished in December of 1944. See id. at 646.

Id. at 646.
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of jurisdiction over the tribe, with federal acquiescence if not explicit
approval, had deprived the Choctaw of their special political status as
“Indians,” destroying the federal government’s power to deal with them as
such.'”

In this case, the Court firmly rejected the proposition that the State’s
reliance interest in continued regulatory authority over the tribe could
override the protections provided by the Indian Country statute.”” The
Court readily determined that the tribe’s reservation qualified as Indian
Country under the Indian Country statute notwithstanding the state’s
history of regulating tribe-members within the state and lack of continuous
federal supervision and control over the tribe’s territory,””' and rejected the
State’s argument that the federal government’s authority over the
Mississippi Choctaw had been terminated by the State’s assumption of
jurisdiction or the passage of time.*"

And the holding in John clearly precludes the argument that the
state’s “justifiable expectations” in continuing to regulate on the
reservation might create an equitable bar to the tribe’s assertion of Indian
Country protections.”” The State of Mississippi challenged both the
determination that the Choctaw lands in Mississippi constitute a reservation
and the federal government’s assertion of jurisdiction predicated on Indian
Country status, and the Supreme Court rejected both arguments, confirming
that a state’s reliance interest in continued regulatory authority over Indian
lands will not defeat the protections of Indian Country status.”*

In other cases and contexts as well, the courts have affirmed that
tribal sovereign rights extend to all lands validly designated as Indian
Country, and that state “expectations” cannot diminish these rights. For
example, when the Oklahoma Tax Commission argued that state taxation
of tribe-members on tribal trust lands was proper because the tribe lacked a
“formal” reservation, the Supreme Court disagreed, stating “[W]e have
never drawn the distinction that Oklahoma urges. Instead, we ask only
whether the land is Indian Country.”” Additionally, that Court cited
Cohen’s Handbook of Federal Indian Law for the proposition that “The
intent of Congress, as elucidated by Supreme Court decisions, was to
designate as Indian country all lands set aside by whatever means for the
residence of tribal Indians under federal protection, together with trust and

1 Id. at 647-53.

20 John, 437 U.S. at 647-53.

21 14 at 649.

22 14 at 624-54.

23 See id. at 651-52.

2% See id. at 647-54.

%5 Okla. Tax Comm’n v. Sac and Fox Nation, 508 U.S. 114, 125 (1993) (emphasis added).
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restricted Indian allotments.”**

Moreover, the Tenth Circuit Court of Appeals in Indian Country,
U.S.A. specifically addressed the issue of whether the particular history of
Oklahoma’s relationship with the Five Tribes could diminish the
reservation protections over a parcel of land held by the Creek Nation in
restricted fee and part of the original Indian Territory reservation.””’ The
State argued both that its history of authority over the Nation and the
special allotment provisions governing the Five Tribes served to divest the
Creek Nation of its reservation rights, and that even if the parcel in
question were Indian Country, the state’s history of jurisdiction over the
Creek Nation authorized its continued exercise of such authority.
However, the Tenth Circuit disagreed on both counts. As for the first
question, the court relied on the John case for the proposition that:

. . . the past failure to challenge Oklahoma’s jurisdiction
over Creek Nation lands, or to treat them as reservation
lands, does not divest the federal government of its
exclusive authority over relations with the Creek Nation or
negate Congress’ intent to protect Creek tribal lands and
Creek governance with respect to those lands.*”

Therefore, since the court found no evidence that Congress had intended to
remove the reservation protections over these Creek lands, intervening state
action had no effect whatsoever on the land’s Indian Country status.”” As
for the second issue, the court conducted a careful and thorough review of
the history of state and federal authority over the Indian Territory and
concluded that, because Congress had not authorized Oklahoma to assume
jurisdiction over the Five Tribes, the state had no such authority.>"

To be sure, no Supreme Court case has squarely addressed the
issue of whether a state’s reliance interest in continued regulatory
jurisdiction over allotted reservation lands merits consideration under the
Solem analysis. However, federal law and Supreme Court precedent

2% Jd. (citing F. COHEN, HANDBOOK OF FEDERAL INDIAN LAW 34 (1982 ed.) (internal
modifications omitted); see also Okla. Tax Comm’n v. Citizen Band Potawatomi Tribe of Okla.,
498 U.S. 505, 511 (1991) (“The test for determining whether land is Indian country does not turn
upon whether that land is denominated ‘trust land’ or ‘reservation.” Rather, we ask whether the
area has been validly set apart for the use of Indians as such, under the superintendence of the
Government.”)

27 See Indian Country, U.S.A., Inc., v. Oklahoma ex rel. Okla. Tax Comm’n, 829 F.2d 967, 970.
(10th Cir. 1987).

7 1d. at 974.

% Id. at 976.

9 Id. at 976-81.

018 US.C. § 1151.



TINKER 12/22/2011 1:48 PM

Fall 2011 IS OKLAHOMA STILL INDIAN COUNTRY? 147

clearly establish how the courts should analyze questions of Indian Country
status over allotted reservations. Any Indian reservation qualifies as Indian
Country under the Indian Country statute,”’' and no state expectation
interest or tribal or federal acquiescence to state action can negate the
protections of Indian Country.212 Reservation diminishment, in turn, is
analyzed under Solem, and the Court has not considered a state’s
“justifiable expectations” in continued authority within the allotted
reservation except, perhaps, as this state action is probative of Congress’
intention in passing the allotment act. Such evidence would fall under the
third and least probative prong of the Solem test.*"

However, at the district level, both the Murphy Il and Osage
Nation opinions relied on the City of Sherrill analysis, using the “justifiable
expectations” approach to construe the tribe’s allotment statutes in favor of
finding reservation disestablishment.*'* Murphy II explicitly invoked City
of Sherrill to conclude that the state’s prosecution of Murphy was justified
by the state’s longstanding authority over Indian tribes.”’” The Tenth
Circuit Court of Appeals in Osage Nation, on the other hand, refrained
from reaching the question of City of Sherrill’s applicability to the facts of
that case, but could not refrain from favorably commenting, in dicta, on the
City of Sherrill doctrine.”'® The precise language of this comment is
telling:

We also need not address the district court’s application of
laches to this case, although we note that the Nation
concedes that Oklahoma has had a long-standing practice
of asserting jurisdiction in Osage County. The
longstanding assumption of jurisdiction by the State over
an area that is predominantly non-Indian, both in
population and in land use, may create justifiable
expectations that merit heavy weight.”’

The meaning of this highly suggestive language is clear. Although the
court found it unnecessary to expressly incorporate an element of

2 See, e.g., John, 437 U.S. at 647-54; Indian Country, U.S.A., Inc., 829 F.2d at 970-81.

212 5olem v. Bartlett, 465 U.S. 463, 471-72 (1983).

23 Murphy 11, 497 F. Supp. 2d 1257, 1290 (E.D. Okla. 2007), appeal filed; Osage Nation v.
Oklahoma ex rel. Okla. Tax Comm’n, 597 F. Supp. 2d 1250, 1265-66 (N.D. Okla. 2009), aff’d
sub nom. Osage Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010) (citing City of Sherrill for the
proposition that “standards of federal Indian law and federal equity practice preclude the Nation
from advancing its claims here”).

2 Murphy II, 497 F. Supp. 2d at 1290.

z:z Osage Nation v. Irby, 597 F.3d 1117, 1127-28 (10th Cir. 2010).

o
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“justifiable expectations” into the disestablishment test in this case, the
Tenth Circuit Court of Appeals is willing to give “heavy weight” to the
State’s longstanding jurisdictional assumptions, and willing to infer the
disestablishment of a reservation based on this assumption,”'® even though
this approach violates the fundamental tenet of the Solem analysis that only
Congress — not “justifiable expectations” or vested state interests — can
disestablish a reservation.”"’

V. APPLICATION: RESERVATION STATUS IN THE
FORMER INDIAN TERRITORY

This section examines the recent disestablishment cases affecting
the Osage and Creek Nations. It first looks at the Osage Nation decision.
In that case, the Tenth Circuit Court of Appeals applied the Solem test to
determine that the 1906 Osage Allotment act disestablished the reservation,
even though there was no explicit language of termination in the statute and
numerous statutory provisions undermined the implication that this was
Congress’ intention. This court relied on the secondary Solem factors to
infer Congress’ intent based on the longstanding but legally unfounded
assumption that Oklahoma reservations were disestablished as part of the
allotment process.

Next, this section explores Murphy II, in which the U.S. District
Court for the Eastern District of Oklahoma refused to apply the Solem test.
Instead, the court concluded that “Oklahoma is different” and that the
protections of federal Indian law need not apply. This court found
reservation disestablishment based entirely on a subsequent history
analysis, expressly relying on the City of Sherrill doctrine to give effect to
the state’s “justifiable expectations” in continued regulatory jurisdiction
rather than relying on Congressional intent.

218 Solem v. Bartlett, 465 U.S. 463, 470-72 (1983).

9 The Supreme Court has not applied the Solem analysis beyond the context of a surplus lands
act, see South Dakota v. Yankton Sioux Tribe, 522 U.S. at 351; Hagen v. Utah, 510 U.S. 399, 409
(1994); Solem, 465 U.S. at 465, and there is good reason to think that the Solem framework is
inappropriate in the case of the Indian Territory reservations. The Solem test considers whether
the “operative language” which opened the reservation for non-Indian settlement evinced a
Congressional intent to change the boundaries of the reservation. See Solem, 465 U.S. at 466-72.
In the case of the Osage and Creek Nation allotments, there were no surplus lands, and the
entirety of the reservation land-base was distributed to the tribe-members with restrictions against
alienation. See Osage Allotment Act, 34 Stat. 540 (1906); Creek Allotment Act, 31 Stat. 861
(1901). Therefore, these allotments did not directly open the reservation because the lands
remained in restricted Indian title until the Secretary removed the restrictions as to individual
allotments and the allottees alienated the lands to non-Indians. Nonetheless, the Osage Nation did
not raise this issue in its petition for certiorari, see Petition for Writ of Certiorari, Osage Nation v.
Irby, No. 10-537 (U.S. 2010), and further analysis of this point is beyond the scope of this paper.
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Finally, this section considers the use of the City of Sherrill
“justifiable expectations” approach in light of the once prevalent belief that
“Oklahoma is different.” This section argues that, in Oklahoma, where the
once prevalent “contemporaneous understanding” of the effects of
allotment has been shown to be erroneous, the secondary Solem factors
have no probative value as to the intent of Congress because these
contemporaneous and subsequent actions were based on a mistaken
interpretation of the meaning of the relevant legislative enactments.

A.  The Solem Test in Osage Nation

Although it is not clear that Solem is the appropriate framework for
analyzing reservation disestablishment,”” the 10th Circuit in Osage Nation
adopted Solem for this purpose, stating that “We apply the three-part test
summarized in Solem to determine whether a reservation has been
diminished or disestablished.”*' The court recognized that there was no
express statutory language in the Osage Allotment Act which
unambiguously demonstrated Congress’ intent to disestablish the
reservation.””> This is not surprising; the Act in question allotted the
entirety of the reservation to tribe-members in restricted Indian title, and
did not open the reservation for non-Indian settlement.**’

What is surprising is the court’s conclusion that the Act was
ambiguous regarding its effect on the reservation’s boundaries.”* Given
that there were no express textual provisions in the statute indicating that
Congress intended to disestablish the reservation, it is unclear how the Act
was ambiguous at all. Under this court’s interpretation, Congress intended
to abrogate the tribe’s treaty rights sub silentio, because a statute which
expressed nothing whatsoever about modifying the tribe’s reservation
rights was nonetheless ambiguous regarding its effect on the reservation’s
boundaries.

Presumably, the “ambiguity” arises from the mere fact that the
reservation was allotted, so under this reasoning, allotment in and of itself
can provide the Congressional action necessary to disestablish a
reservation—provided that this intention is sufficiently evidenced by the
surrounding circumstances and subsequent history of the reservation in
question. This approach, however, is difficult to square with Solem—the
Court has repeatedly acknowledged that not all surplus lands acts

20 Osage Nation v. Irby, 597 F.3d 1117, 1122 (10th Cir. 2010).
214 at 1124.

222 See Osage Allotment Act, 34 Stat. 540 (1906).

3 Osage Nation, 597 F.3d at 1124.

24 See Solem, 465 U.S. at 468-69.
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diminished the reservation,” and there is little basis for concluding that
Congress specifically intended to discontinue the reservation when the act
transferred all of the reservation lands to tribe-members in restricted Indian
title and said absolutely nothing to suggest that the reservation was to be
discontinued.**

Moreover, there is evidence in the Osage Allotment Act itself
that Congress did not intend to terminate the reservation. The Act withheld
certain lands from the general allotment for tribal purposes, and required
the Secretary of the Interior to construct new municipal buildings for use
by the tribal government.”” Additionally, the Act reserved the mineral
interest of the entire reservation land base in communal tribal ownership
with restrictions against alienation.””® These provisions are particularly
indicative of continued reservation status; as the Osage Nation court noted,
the Solem Court relied on similar factors to determine that the reservation
at issue had not been diminished.”” In Solem’s words, “It is difficult to
imagine why Congress would have reserved lands for such purposes if it
did not anticipate that the opened area would remain part of the
reservation,”*>’

Given that the only statutory provisions which provide any
indication of Congress’ intentions suggest that the Act did not disestablish
the Osage reservation, it is best to conclude that the statute did not change
the reservation’s boundaries, much less disestablish it altogether, and hold
that the reservation survived allotment.

However, the court found sufficient ambiguity in the statute to look
to the secondary Solem factors.”' It is here that Osage Nation clearly parts
company with the controlling Supreme Court cases, which, under Solem,
have only found reservation diminishment based on express statutory
language.”> Nonetheless, the court inferred reservation disestablishment
based entirely on the “contemporaneous understanding” and “subsequent
history” analysis** and, although the opinion maintains that the “manner in
which the Osage Allotment Act was negotiated reflects clear congressional
intent and Osage understanding that the reservation would be

25 See id. at 468 (“The notion that reservation status of Indian lands might not be coextensive
with tribal ownership was unfamiliar at the turn of the century. Indian lands were judicially
defined to include only those lands in which the Indians held some form of property interest.”)

226 Soe Osage Allotment Act, 34 Stat. 540 (1906).

27 See id.

228 See Osage Nation; 597 F. 3d at 1123-24; see also Solem, 465 U.S. at 473.

*® Solem, 465 U.S. at 474.

20 See Osage Nation, 597 F.3d at 1124-28.

3! See South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 345 (1998); Hagen v. Utah, 510 U.S.
399,412 (1994).

32 See Osage Nation, 597 F.3d at 1124-28.

3 Osage Nation, 597 F.3d at 1124.
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disestablished,”* and “the uncontested facts support disestablishment
under” the subsequent history analysis,” the record is in fact far less clear
than the court concludes.**

Of particular importance to this discussion is the court’s reliance
on a specific variety of “contemporaneous understanding” evidence: the
scholarly opinions of modern historians. The court referred to Francis Paul
Prucha’s 1984 classic The Great Father and to an affidavit written for the
litigation by historian Lawrence Kelley for the proposition that “[t]here are
no Indian reservations in Oklahoma.”>’ The court gave great weight to the
opinions of historians with no particular expertise in the /egal issues of
reservation disestablishment. But it dismissed the opinions of the Bureau
for Indian Affairs and the National Indian Gaming Commission, as well as
the evidence of subsequent congressional actions which were inconsistent
with the diminishment conclusion, on the grounds that this evidence was
“too far removed temporally from the 1906 Act to shed much light on 1906
Congressional intent.”***

Of course, even if one accepts that the historical analysis adopted
by the court is an entirely accurate account of the universal
contemporaneous understanding of the Act’s effect on the Osage
reservation, this court’s analysis still suffers from a significant flaw. The
contemporaneous understanding analysis under the Solem test is used
merely to provide evidence of the effects of Congress’ action on the
reservation’s boundaries.” And it is well established today that the
“contemporaneous understanding” as to Oklahoma’s authority over Indian
tribes after allotment was utterly mistaken. The modern courts have
affirmed that Oklahoma never legitimately assumed the authority that it has
historically exercised over the tribes.**’

Thus, because there was no express statutory language indicating
that Congress intended to diminish the reservation, the great weight of the
evidence rests on an invalid interpretation of the legislation at issue. When
considered in light of the modern case law expressly rejecting the theory
that “Oklahoma is different,” it is clear that there is scant relevant evidence
from which to infer that the allotment act terminated the tribe’s reservation.

24 Id. at 1126.

5 As the tribe argues in its petition for certiorari, there are significant controverting and
contradictory factors that the court uniformly resolves in favor of the state’s position, see Petition
for Writ of Certiorari, supra note 219, at 19-28, including the fact that both the Bureau of Indian
Affairs and the National Indian Gaming Commission continue to recognize the validity of the
Osage reservation. See id. at 22, 25-26.

36 Osage Nation, 597 F.3d at 1125.

> 1d. at 1125-26.

¥ See Solem, 465 U.S. at 470-72.

39 See discussion at § III. B., supra.

0 Murphy IT, 497 F. Supp. 2d 1257, 1290 (E.D. Okla. 2007) (appeal filed).
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Given that the Solem test requires incontrovertible evidence demonstrating
disestablishment, the Osage Nation court should have taken the statute at
face value and held that there was insufficient evidence to disestablish the
Osage reservation.

B.  Murphy Il and the Belief that “Oklahoma is Different”

The Murphy II court, in contrast to Osage Nation, specifically
refused to apply what it termed “general principles of federal Indian law”
to the case; rather, the court reasoned that “Oklahoma is different” and that
the state’s longstanding exercise of authority over the allotted reservations
proved that these reservations had been disestablished.”*’

The court did, in passing, refer to the Solem test, but it overlooked
the most important considerations under that test. The court announce that
“a careful review of the Acts of Congress which culminated in the grant of
statehood to Oklahoma . . . as well as subsequent actions by Congress,
leaves no doubt the historic territory of the Creek Nation was disestablished
as a part of the allotment process.””** But it did not discuss any specific
provisions in the allotment act to support this point; in fact, it did not even
provide a citation to the allotment act itself.** Instead, the court turned to
the secondary Solem factors, noting that “another important consideration
is the subsequent treatment of the lands.”*** Of course, under Solem, this
consideration is only important insofar as it sheds light on the meaning of
the relevant statute, and it seems as though that this court was not interested
in the language of the statute itself.

The court did cite to some subsequent legislative enactments,
passed between 1908 and 1947, but did not provide any explanation or
analysis of these acts. It is entirely unclear why the court considered these
acts probative of the meaning of the 1901 Allotment Agreement or the

! 14 This broad pronouncement goes far beyond the question that was before the court.

Murphy was convicted by the state and petitioned for habeas relief in federal court. Under the
Antiterrorism and Effective Death Penalty Act of 1996, § 2254 (d) (1), a federal habeas court’s
jurisdiction is limited to determining whether a state court criminal conviction unless the
conviction “resulted in a decision that was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the Supreme Court of the United States.” So
the Murphy II court should have limited its analysis to whether or not the conviction is state court
was reasonable under this highly deferential standard of review.
This paper does not consider whether the Murphy II court reached a defensible result under the
narrow habeas review standard. Instead, the issues are discussed de novo.
Zj Murphy II, 497 F. Supp. 2d at 1290.

1

4 1d.; see also Creek Allotment Act, Pub. L. No.56-676, 31 Stat. 861 (1901); Supplemental
Creek Agreement, 32 Stat. 500 (1902).
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Supplemental 1902 Agreement, and the opinion provided no explanation.**
And the court selectively cited only those acts which were (arguably,
although the court failed to make the arguments) more probative of
disestablishment, while ignoring those that suggest the contrary
conclusion.”*® Thus, the court’s conclusion that the statutory record clearly
indicates disestablishment is unsupported in the opinion and highly
questionable.

Moreover, the Murphy II court overlooked the only published
federal court of appeals opinion directly on point. In 1905, just three years
after the enactment of the second Creek Allotment agreement and one year
prior to Oklahoma’s statehood, the Eighth Circuit Court of Appeals decided
Buster v. Wrz'ght.247 In Buster, the court held that the Creek Nation could
lawfully impose taxes on non-Indians conducting business on lands they
had purchased from the tribe within the allotted reservation.**® Prior to
allotment, the tribe had taxed non-Indian businesses operating within the
reservation, and the federal government collected those taxes on behalf of
the tribe.*” After allotment, the government continued to collect these
taxes because it believed that the tribe’s authority over the reservation was
unchanged by the allotment act, and that the tribe retained the authority to
regulate the conduct of non-members on fee lands within the allotted
reservation’s boundaries.*>

The Eighth Circuit concurred and upheld the taxes as a lawful
exercise of tribal authority. Conducting a careful reading of the pre-
allotment treaties and allotment agreements, the court concluded that
nothing in the allotment acts diminished the tribe’s territorial sovereignty
and the taxes were therefore lawfully imposed.””’ Because Buster
explicitly held that the tribe retained the authority to regulate conduct

2% The court referred to the Act of May 27, 1908, 35 stat. 312, which removed the restrictions on
alienation over certain allottees based on blood quantum and other status factors. See Murphy I1,
497 F. Supp. 2d at 1290. These provisions arguably suggest disestablishment. However, it
ignored other legislation which extended the restrictions indefinitely as to all other allottees. See
Act of April 26, 1906. 34 Stat. 137; Tiger v. W. Inv. Co., 221 U.S. 286 (1911). Logically, if the
removal of restrictions is probative of disestablishment, then the extension of restrictions
evidence to the contrary, so the evidence based on these statutes is ambiguous at best. In any
event, because the Murphy II court did not discuss the legislative enactments upon which it based
its conclusion, it is difficult to credit the assertion that the evidence “leaves no doubt” that the
reservation was disestablished, see Murphy 11, 497 F. Supp. 2d at 1290, particularly in light of the
complexities governing Five Tribes restricted allotments. See COHEN, supra note 45, at
§4.07[1][c][ii] (describing the current state of restricted allotments, a convoluted system based
principally on blood quantum and special inheritance laws).

#6135 F. 947 (8th Cir. 1905).

7 1d. at 957.

% Id. at 949-50.

249 1

>0 Id. at 951-55.

' Murphy IT, 497 F. Supp. 2d at 1289, n. 25.
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within the reservation’s boundaries, this case plainly demonstrates that the
allotment acts did not disestablish the tribe’s reservation.

However, the Murphy II court did not rely on the relevant statutory
language or case-law. It appears that the court instead based its conclusion
entirely on the theory that “Oklahoma is different” and simply not subject
to the protections that federal law provides to Indian tribes in other states.
The court made two arguments in support of this approach. First, it
suggested that Oklahoma may have validly assumed criminal jurisdiction
over the Five Tribes prior to the passage of P.L. 280, so that the state was
justified in continuing to assert this authority.”> Of course, that position is
completely contrary to the modern decisions of every state and federal
court which has addressed the issue.”> Both the Oklahoma Supreme Court
and the Oklahoma Court of Criminal Appeals have rejected this
argument.” The Tenth Circuit Court of Appeals did the same after
analyzing the issue in great depth in Indian Country U.S.A.*>> And the U.S.
Supreme Court adopted this reasoning without question in a series of cases
in the 1990’s.*° These precedents plainly establish that Oklahoma does
not exercise full criminal and civil jurisdiction over Indian Country, either
by virtue of P.L. 280 or because “Oklahoma is different” and the generally
applicable Indian Country protections do not apply to the Five Tribes.”’

The court’s second argument is equally flawed. The court
expressly adopts the “Oklahoma is different” argument by reference to a
1943 Supreme Court case, Oklahoma Tax Commission v. United States,
which approved the state’s imposition of an inheritance tax on restricted
Indian income.”® In that case, the Court said that the general principle
prohibiting state regulation of Indians in Indian Country did not apply in
Oklahoma.” The Court further stated that Oklahoma Indians had “no
effective tribal autonomy” and there was “little to distinguish them from all

32 See discussion at § IIL. B., supra; see also Okla. Tax Comm’n v. Sac and Fox Nation, 508 U.S.
114, 125 (1993); Okla. Tax Comm'n v. Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S.
505, 513 (1991); Indian Country, U.S.A., Inc., v. Oklahoma ex rel. Okla. Tax Comm’n, 829 F.2d
967, 980 n. 6 (10th Cir. 1987); United States v. Burnett, 777 F.2d 593, 597 (10th Cir. 1985); May
v. Seneca-Cayuga Tribe of Okla., 711 P.2d 77, 81 n. 17 (Okl. 1986); State v. Klindt, 782 P.2d
401, 403 (Okla. Crim. App. 1989).

23 See May, 711 P.2d at 81, n.17; Klindt, 782 P.2d at 403.

24 See Indian Country, U.S.A., Inc., 829 F.2d at 980 n.6; Burnett, 777 F.2d at 597.

55 See Sac and Fox Nation, 508 U.S. at 125 (“Oklahoma did not assume jurisdiction pursuant to
Pub.L. 280”); Potawatomi Indian Tribe, 498 U.S. at 513 (“Oklahoma disclaimed jurisdiction over
Indian lands...and did not reassert jurisdiction over these lands pursuant to Public Law 280.”)

256 See Sac and Fox Nation, 508 U.S. at 125; Potawatomi Indian Tribe, 498 U.S. at 513; May, 711
P.2d at 81, n. 17; Klindt, 782 P.2d at 403.

37 Murphy II, 497 F. Supp. 2d. at 1289; see Okla. Tax Comm’n v. United States, 319 U.S. 598,
602 (1943).

8 Okla. Tax Comm’n v. United States, 319 U.S. at 602.

> Id. at 603.
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other citizens.”*® While that case considered the validity of a narrow and
specific form of taxation, the language could certainly be read to condone
the broad assertion of state jurisdiction over the tribes.”®’ However, there is
a major problem with the Murphy II court’s reliance on this case as
precedent.

The modern Creek Nation is not in the same position as the
Oklahoma tribes of 19437 In the 1930’s, Congress provided a
mechanism for the tribes to reorganize their governments and re-assert their
sovereign rights against the states.”® The Oklahoma Indian Welfare Act
(“OIWA”) repealed many of the prohibitions imposed on the tribes by the
Curtis Act and allowed Oklahoma tribes to adopt new constitutions and
laws.”® The Oklahoma Tax Commission v. United States Court recognized
the potential for such a change, saying, “some progress has been made in
the restoration of tribal government” under the OIWA.* The Creek
Nation reorganized under OIWA in 1979 and now have a fully functioning
modern constitutional government.”®® Federal appellate courts and the U.S.
Supreme Court have recognized their tribal sovereignty and autonomy, and
have protected them from state regulation.”®” Because the Creek Nation
has adopted a constitution under the OIWA and exercises the same inherent
sovereign rights as other Indian tribes, the reasoning behind Oklahoma Tax
Commission v. United States does not apply to the modern Creek Nation.”®®

Another reason that the court should not have relied on Oklahoma
Tax Commission v. United States 1s that the reasoning does not align with
modern Supreme Court cases concerning the status of the Oklahoma
tribes.””® In the 1990s, the Oklahoma Tax Commission came before the
Court three times, and its taxation of Indian activity within Indian Country
was rejected or limited on each occasion.””® The first of these cases was
Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe of

2 1d. at 599-600, 603.

Y Compare Indian Country, U.S.A., Inc., 829 F.2d at 970 with Okla. Tax Comm’n v. United
States, 319 U.S. at 603.

62 See Indian Reorganization Act, 25 U.S.C. § 461 (2006); Oklahoma Indian Welfare Act, 25
U.S.C. § 501 et seq. (2006); see also Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1442
(D.C. Cir. 1988).

% Hodel, 851 F.2d at 1444.

2% Okla. Tax Comm’n v. United States, 319 U.S. at 603.

25 See Indian Country, U.S.A., Inc., 829 F.2d at 971.

266 See United States v. Creek Nation, 295 U.S. 103, 109 (1935); Indian Country, U.S.A., Inc.,
829 F.2d at 976-77; Harjo v. Andrus, 581 F.2d 949, 954 (D.C. Cir. 1978).

27 See Indian Country, U.S.A., Inc., 829 F.2d at 971.

268 See Okla. Tax Comm'n v. Chickasaw Nation, 515 U.S. 450, 452 (1995); Okla. Tax Comm'n v.
Sac and Fox Nation, 508 U.S. 114, 116 (1993); Okla. Tax Comm'n v. Citizen Band Potawatomi
Indian Tribe of Okla., 498 U.S. 505, 507 (1991).

2 See Chickasaw Nation, 515 U.S. at 452; Sac and Fox Nation, 508 U.S. at 116; Potawatomi
Indian Tribe, 498 U.S. at 507.

770498 U.S. at 507.
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Oklahoma.*”" In that case, the Court held that the Oklahoma’s tax on tribal
cigarette sales was valid as applied to non-members, but invalid as to
members.””> This decision was completely consistent with the Court’s
nationally applicable Indian Country tax laws, as expressed in Washington
v. Confederated Tribes of the Colville Indian Reservation.*”

In two subsequent cases in the 1990’s, the Court reaffirmed the
Potawatomi holding, applying the Indian Country tax laws to protect Indian
Territory tribes,””* including the Chickasaw Nation, one of the Five Tribes
and subject to the same special allotment provisions as the Creek Nation.*”
The Court did not draw any special distinctions because of the special
history of the Oklahoma tribes, but decided these cases based on general
Indian Country principles.””® These cases conclusively establish that, in
regard to taxation of reservation economic activity at the least, the general
principles of Indian Country jurisdiction apply in the former Indian
Territory.””’

The Murphy II court failed to address the issue and never actually
considered whether the Creek reservation had been disestablished by the
allotment act or not. It merely assumed this to be the case based on the
longstanding practice in Oklahoma to assume that Indians and Indian tribes
are completely subject to state law and are not afforded any special
protections whatsoever. This assumption deprived the tribe and Murphy of
the most basic protections of federal Indian law. The court presumed that
the state had primary jurisdiction over an Indian in what was arguably
Indian Country, that the tribe’s treaty rights had been abrogated, and that
generally applicable principles of Indian law did not apply in spite of
overwhelming evidence to the contrary. This approach is an egregious
violation of the rights of the Creek Nation and its citizens, and is
completely contrary to established law.

271 Id
72 447 U.S. 134 at 151 (1980).
23 Sac and Fox Nation, 508 U.S. at 124-25; Chickasaw Nation, 515 U.S. at 452.
2 See Chickasaw Nation, 515 U.S. 450; for background on allotment provisions and the Five
;l;lgibes, see discussion at § III. A., supra; COHEN, supra note 45 at § 4.07[1][c].

Id.
776 Additionally, the Tenth Circuit in Indian Country, U.S.A. Inc. firmly established that the
State’s arguments for extraordinary authority over Indian tribes were unfounded, and that
Oklahoma is not different with respect to Indian Country jurisdiction. See Indian Country,
U.S.A., Inc. v. Okla. Tax Comm’n, 829 F.2d 967, 973-81 (10th Cir. 1987).
77 See Murphy II, 497 F. Supp 2d at 1290; Osage Nation, 597 F.3d 1117, 1127-28; see also City
of Sherrill, N.Y. v. Oneida Indian Nation of N.Y ., 544 U.S. 197, 215-16 (2005).
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C. City of Sherrill and Reservation Disestablishment:
The Use of the “Justifiable Expectations” Analysis
to Determine Congressional Intent

The previous two sections discuss how the federal courts
addressing the Osage Nation and Creek Nation reservation cases have
looked to the State’s history of asserting jurisdiction over the tribes and
their territory following statehood and allotment, concluding from this
practice that the allotment acts must have disestablished the tribe’s
reservations. It is clear from both the Murphy II and the Osage Nation
opinions that the courts gave “heavy weight” to the notion that the State
had a “justifiable expectation” in continuing to exercise such authority and
that, taking a cue from City of Sherrill, this expectation should weigh
heavily in favor of affirming continued state authority over the territory in
question.””®

In Murphy II, this reliance was explicit. The court noted that
“[s]tate laws have applied over the lands within the historical boundaries of
the Creek nation [sic] for over a hundred years,” citing City of Sherrill for
the proposition that “jurisdictional history” and the protection of justifiable
expectations “are proper considerations in determining Indian issues.”*””
The court also rejected the Solem analysis in the Oklahoma reservation
context, relying instead on the proposition that Oklahoma’s history of
authority over the allotted reservation lands and federal acquiescence to
this practice are sufficient to demonstrate the disestablishment of the
reservation.**

In Osage Nation, the court’s reliance on the City of Sherrill
“justifiable expectations” approach was not explicit, but can be readily
inferred from the court’s treatment of the issue.”®  The court found
disestablishment even though there was no language in the allotment act to
suggest that this was Congress’ intention.” The court relied instead on
ambiguous legislative history and on the retrospective analysis of historians
to infer that the act disestablished the reservation.”® In this case, the
court’s reliance on the opinions of Oklahoma historians suffers from the
very same flaws as does the Murphy Il opinion-the widely accepted
contemporaneous historical account is based on an interpretation of the

28 Murphy II, 497 F. Supp 2d at 1290.

7 Id. at 1290; see discussion at § V. B., supra.

%0 See Osage Nation, 597 F.3d 1117, 1127-28.

1 1d. at 1122-24.

22 See id. at 1127-28; see also discussion at § V. A, supra.
8 See discussion at § IIL. B., supra.
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allotment statutes that has been repudiated by the modern courts.”™® The
“justifiable expectations” that the Osage Nation court afforded “heavy
weight™®® are in fact based on an erroneous interpretation of the original
Congressional enactments.”*® These “justifiable expectations” are nothing
more than the “Oklahoma is different” doctrine, resurrected and given a
new name.

The problems with the courts’ reliance on the City of Sherrill
approach in the disestablishment context are three-fold at least. First, this
approach violates the doctrine of Congress’ plenary power over Indian
affairs, and the Solem Court’s recognition that “[o]nly Congress can
diminish a reservation.””®’ Courts which give effect to the State’s reliance
interest and construe Indian legislation through the lens of subsequent state
action and popular expectations are giving the states the power to abrogate
treaty rights by simply disregarding them, thereby building up a “reliance
interest” that can be used to justify further violations.”®® This result is
clearly at odds with the most fundamental and longstanding principles of
the federal Indian law—that only Congress can abrogate an Indian tribe’s
treaty rights, and that any legislation affecting the rights of Indians should
be strictly construed in favor of preserving tribal sovereignty.™® Allowing
state action subsequent to the allotment statute to define the statute’s effects
violates both of these principles, gives states the power to override the will
of Congress and allows the self-interested actions of state and private
parties to put an interpretive gloss on the meaning of the law, and
encourages courts to construe statutes in favor of a state’s regulatory
interests rather than in favor of preserving the tribes’ treaty rights.

Additionally, the use of City of Sherrill’s equitable principles in the
disestablishment context violates the Solem test’s hierarchy of evidence.
Under Solem, statutory language is “the most probative evidence,” and
other evidence such as legislative history and subsequent action are given
diminished weight, and considered only insofar as they help to elucidate
the meaning of the statute at issue.”” When the courts incorporated the
City of Sherrill “justifiable expectations” approach into the Solem analysis
and, in the words of the Osage Nation court, gave “heavy weight” to the
state’s reliance interest in its initial interpretation of the statute, the third
and least probative element of the Solem test was given substantial

2 Osage Nation, 597 F.3d at 1127-28.

5 See discussion at § I11. B., supra.

286 Solem, 465 U.S. at 470; see also COHEN, supra note 45 at §2.02.

7 See, e.g., Murphy II, 497 F. Supp. 2d at 1290 (recognizing that, apart from statutory
construction, “another important consideration is the subsequent treatment of the lands.”)

8 See, e.g., Solem, 465 U.S. at 470, 472; COHEN, supra note 45 at §2.02.

2% See Solem, 465 U.S. at 470, 472.

2% See Murphy II, 497 F. Supp. 2d at 1290; Osage Nation, 597 F.3d at 1127-28.
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evidentiary value.  Solem anticipated that the subsequent history
approach would be used merely to shed additional light on the intent of
Congress and the meaning of the language of the allotment provision, not
to give the states the right to retroactively define the meaning of the
allotment act through conduct.””> However, by giving “heavy weight” to
the evidence of subsequent state conduct, the courts are construing
allotment statutes in terms of the state’s interests rather than Congress’
intent, which violates Solem’s foundational principle that only Congress
can disestablish a reservation.

Finally, the situation in Oklahoma illustrates pointedly why undue
reliance on subsequent history is inconsistent with the notion of Congress’
plenary power over Indian reservation status. In Oklahoma, the vested
state interests in continued regulation over the territory at issue are
precipitated on an erroneous interpretation of the effects of Congress’
actions on the Indian Territory tribes.””” This is especially obvious in the
Murphy II analysis, wherein the court actually ignored the modern case law
and relied on precedents that have been overturned by modern courts and
are demonstrably invalid.”** This court looked to repudiated case law from
an earlier era and applied them for exactly the principles on which they
were subsequently overturned.”” It is patently obvious that the state’s
“justifiable expectations,” if they can even be called “justifiable” in the first
place,” were premised on a mistaken interpretation as to the effect of the
allotment statutes—the repudiated belief that “Oklahoma is different,” not
subject by the basic restrictions of federal Indian law, and justified in
exercising complete civil and criminal jurisdiction over the state’s tribes
and tribe-members.

The Solem test does allow courts to look to the subsequent history
of the lands at issue insofar as that evidence can help the modern court
interpret the legal effect of the allotment statute.””” As such, it is obvious

»1 Solem, 456 U.S. at 472 (“There are, of course, limits to how far we will go to decipher
Congress’ intention. . . . When both an Act and its legislative history fail to provide substantial
and compelling evidence of a congressional intention to diminish Indian lands, we are bound by
our traditional solicitude for the Indian tribes to rule that diminishment did not take place and that
the old reservation boundaries survived the opening.”)
2 See discussion at § 111, B., supra.
zzz See Murphy 11,497 F. Supp. 2d at 1288-90; see also discussion at § V. B., supra.

Id.
% Given that the nature of “justifiable expectations” in this context is so unclear, see supra note
29, Oklahoma's reliance interest in continuing to exercise illegal authority over Indian tribal
interests in the state might be “justifiable” in whatever sense of the term was used in Sherrill.
However, because modern courts have rejected the “Oklahoma is different” rationale and
overturned the early cases authorizing extraordinary jurisdiction, it is clear that the state’s
assumption of jurisdiction over the tribal territories was never authorized by Congress and was
therefore illegal.
*% Solem, 465 U.S. at 470-72.
7 See Solem, 465 U.S. at 472.
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that the state’s subsequent actions with respect to the allotted lands is
probative of the effect of that statute only if those actions are predicated on
a valid interpretation of the intent of Congress.”®® State action based on an
erroneous interpretation of the effects of a statute should have no
evidentiary value whatsoever. However, as the great weight of modern
case-law demonstrates, the premises upon which Oklahoma based its
actions with respect to tribes in the allotted reservation were false, and
those actions were very often ultra vires—based on the prevalent,
longstanding, perhaps “justifiable,” and utterly erroneous interpretation of
the effects of the allotment statutes adopted by the State.*”

There is a very clear reason why Solem considered the subsequent
history prong of the test to be the least probative evidence for the purposes
of construing an allotment statute.”® The states’ subsequent actions in
reliance on their own interpretation of a statute are not an accurate indicator
of the true intention of Congress or the true meaning of statutory
language.®" It is well understood that state governments, particularly at the
time of allotment, were often hostile to tribal interests and had self-
interested motivations to assume authority over tribal territories within the
state, whether this authority was authorized by federal law or not.*** The
notion that such action accurately reflects the will of Congress is a pure
fiction, as the case of Oklahoma amply demonstrates. In Oklahoma, courts
which look to the City of Sherrill “justifiable expectations” approach to
construe allotment acts have deviated from Supreme Court precedent by
granting the state, rather than Congress, the power to disestablish a
reservation, validating the state’s original and erroneous assumptions that
“Oklahoma is different” and need not comply with the protections that
federal Indian law provides to tribal nations.

VI. CONCLUSION

Determining the boundaries of Indian Country is a complex,
controversial, and vitally important issue in modern Indian law.
Jurisdictional conflicts between the tribe and the state will often turn on
this question. Adding to the complexity of the issue is the legacy of

2% See n. 294, supra.

> See Solem, 465 U.S. at 471-72.

30 Soe id.

3! E g, United States v. Kagama, 118 U.S. 375, 384 (1886) (“Because of the local ill feeling, the
people of the states where [tribes] are found are often their deadliest enemies.”)

*92 See South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343-44 (1998); Hagen v. Utah, 510
U.S. 399, 410-11 (1994); Solem v. Bartlett, 465 U.S. 463, 470-72 (1984); but see Royster, supra
note 48 at 308-10 (arguing that the very nature of the “subsequent history” analysis is inconsistent
with the doctrine of Congressional plenary power insofar as it gives state and private interests the
power to define the meaning of ambiguous legislation through conduct).
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allotment. While it is clear that Congress intended to change the nature of
the reservation system by imposing individual ownership onto tribe-
members, it is frequently not clear whether the allotment acts were meant
to abolish the special federal protections afforded to Indian reservations.
The Supreme Court’s approach to determining Congress’ intentions with
regard to reservation boundaries has been, ostensibly if not in practice,
consistent with the general principles of federal Indian law. The Solem test
is specific to the legislation and tribal agreements in question and generally
deferential to the tribes where Congress’ intent is not clear.’”> However,
this approach has created much confusion and conflict over the boundaries
of Indian Country on allotted reservations, and the tribes and states have
taken the disputes to court, each fighting over jurisdiction in the disputed
territories.’**

The fight in Oklahoma is particularly biased against the tribes
because of the perception that “Oklahoma is different” and that the
standard rules of federal Indian law do not apply. The Supreme Court,
unfortunately, has not been consistent in dispelling this belief.’”’
Nonetheless, an examination of the relevant treaties and acts of Congress,
utilizing the canons of interpretation to resolve ambiguities in favor of
protecting tribal treaty rights, provides no basis for determining that the
Creek and Osage reservations were disestablished upon allotment or
statehood. Statutory analysis, the “most probative” evidence, calls for a
finding that the reservations remain intact today. Only by relying on the
vague, subjective and uncertain “contemporaneous understanding” test and
the dubious “subsequent demographics” tests can the courts find intent to
diminish, and the Supreme Court has counseled against relying on these
tests.>*

The situation in Oklahoma makes reliance on these non-statutory
tests all the more troubling. Although the theory that “Oklahoma is
different” and exempt from the national standards of federal Indian law has
been utterly discredited, it was conventional wisdom until the last decades
of the twentieth century.’”’ Unfortunately, the application of the Solem test
in Oklahoma is infected by this recently repudiated doctrine.*® The
“surrounding circumstances” and “subsequent history” prongs of the Solem
test expressly rely on these mistaken beliefs about the effects of allotment
and statehood on Oklahoma’s Indian tribes.

3% See, e.g., Indian Country, U.S.A., Inc., v. Oklahoma ex rel. Okla. Tax Comm’n, 829 F.2d 967,
973-76 (10th Cir. 1987).

394 Compare Oklahoma Tax Comm’n v. Sac and Fox Nation, 508 U.S. 114, 126 (1993) with Okla.
Tax Comm’n v. United States, 319 U.S. 598, 610 (1943).

3% See Solem, 465 U.S. at 472.

3% See discussion at § I1I. B., supra.

7 See discussion at § IV. C., supra.

3% See Osage Allotment Act, 34 Stat. 540 (1906); Creek Allotment Act, 31 Stat. 861 (1901).
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To make matters worse, courts considering reservation
disestablishment in the case of the Oklahoma tribes have incorporated the
Supreme Court’s City of Sherrill approach into the diminishment analysis
in order to elevate the “surrounding circumstances” and “subsequent
history” prongs of the Solem test over the statutory analysis, in utter
disregard of the Indian law canons of construction and the doctrine of
Congressional plenary power over Indian affairs. This new approach to
reservation diminishment analysis relies heavily on the repudiated doctrine
that “Oklahoma is different,” and gives states, rather than Congress, the
power to terminate tribal reservation rights. As a result, the secondary
Solem factors, when applied in light of the state’s “justifiable expectations”
of continuing to exercise jurisdiction over the allotted reservations, are
tainted by the tragic history of Oklahoma’s regulation and control of Indian
tribal governments, the State’s longstanding practice of illegally taxing,
regulating, and prosecuting Indian tribes and individuals within their
federally recognized sovereign territories.

Neither the Osage nor the Creek allotment acts opened the tribe’s
reservations for non-Indian settlement.’” Both acts transferred the land
from the tribe to tribe-members, and imposed restrictions on alienation in
order to preserve, at least temporarily, the Indian ownership of the lands.*"
In neither case does the statute clearly evince Congress’ intent to deprive
the tribes of the protections of Indian Country.”’' And in neither case is the
history, tainted as it is by the erroneous notion that “Oklahoma is
different,” sufficiently clear as to Congress’ intent to justify depriving the
tribes of their treaty rights and the vital protections of Indian Country
status. These courts should have adhered to the Indian law canons of
interpretation, resolved the ambiguous statutory language and history in
favor of preserving, rather than abolishing, the rights guaranteed to the
tribes in their treaties and agreements with the federal government.

399 See Osage Allotment Act, 34 Stat. 540 (1906); Creek Allotment Act, 31 Stat. 861 (1901).
319 See discussion at §§ IV. B. & C., supra.
3! See discussion at § IV. C., supra.



